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A SERVICEMAN'S  FIRST  AMENDMENT  RIGHTS 


If  [a  serviceman]  asks:  Does  being  in  the  Army  cur- 
tail or  suspend  certain  Conscitucionai  rights?,  the 
answer  is  unqualifiedly  "yes.“  of  necessity, ' he  is 
forced  to  surrender  many  imporranc  rights.  He  arises 
unwillingly  at  an  unreasonable  hour  at  che  sound  of  a 
bugle  unreasonably  loud.  From  ohat  momem:  on,  his 
freedom  of  choice  and  will  ceases  to  exist.  He  act:3 
at  the  command  of  some  person — noc  a representative 
of  his  own  choice— who  gives  commands  to  him  which 
he  does  not  like  to  obey.  He  is  assigned  to  a souad 
and  forced  to  associate  with  companions  not  of  his 
selection  and  frequently  the  chores  wnich  he  may  ce 
ordered  to  perform  are  of  a most  menial  nature,  yet 
the  armed  services,  their  officers  and  their  manner 
of  discipline  do  serve  an  essential  function  in  safe- 
guarding the  country.  The  need  for  discipline,  with 
the  attendant  impairment  of  certain  rights,  is  an  im- 
portant factor  in  fully  discharging  that  duty. 

In  listing  all  his  constitutional  impairments 
plaintiff  forgets  that  it  is  the  Constitution  which 
authorizes  the  creation  of  an  Army.  Plaintiff’s  and 
his  fellow  citizens'  duly  elected  representatives 
enacted  the  draft  legislation.  He  knew  that  he  could 
fulfill  his  military  obligations  by  eniisting  in  the 
Army  for  two  or  for  six  years.  It  is  the  same  ,Army — 
only  the  period  of  service  differs.  Plaintiff  ccn- 
cedes  that,  had  he  elected  the  mwo— /ear  period  he 
would  have  had  to  conform  to  Army  Regulations  includ- 
ing the  length  of  his  hair.  However,  plaintiff  chose 
the  six-year  enlistment  undoubtedly  because  it  offered 
certain  inducements.  Not  the  least  of  these  induce- 
ments was  probably  the  ability  to  carry  on  various 
civilian  activities  and  to  avoid  the  raucous  sounds  of 
daily  bugles  and  the  reaimented  day  thereafter — or  even 
possibly  foreign  service.  Hut  these  civilian  activi- 
ties were  permissive,  they  were  not  constitutional 
rights.  Plaintiff  was  still  in  the  and  sunject 

to  Army  discipline.  He  was  not  a free  agent. 

— Moore,  Circuit  judge 
Raderman  v.  ^aine-^ 


^411  F.2d 


1102,  1104  (2d  Cir.  1969> 
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Does  a member  of  the  Armed  Forces  have  any  constitu- 
tional rights  as  a serviceman?  Indeed,  does  the  Constitution — i- 

particularly  the  Bill  of  Rights — apply  at  all  to  him,  so  long  I 

as  he  remains  a member  of  the  service?  And  in  the  soecific 

( 

case  of  the  First  Amendment  rights  to  freedom  of  religion  and 

freedom  of  expression,  how  fares  the  serviceman  there?  These  j 

questions  are  not  mere  hypothetical  "straw-men"  questions;  i 

they  are  questions  which  deal  with  a real-life  situation, 

which  has  affected  millions  of  former  servicemen,  hundreds  of 

thousands  of  present-day  servicemen,  and  which  in  ail  prcbabil- 

i ■ 

r 

ity  will  impinge  bn  the  lives  of  countless  numbers  of  members 
of  future  generations  of  United  States  citizens.  j 

The  purpose  of  this  paper  is  to  attempt  to  shed  some  ; 

light  on  these  questions,  at  least  insofar  as  they  apply  to 
the  First  Amendment.  But  doing  so  will  be  no  simple  matter. 

■ i 

In  the  first  place,  the  problem  of  a serviceman's  First  .Amend-  j 

ment  rights  is  partly  only  a reflection  or  the  larger  problem  , 

of  whether  the  Bill  of  Rights  applies  to  him  at  all.  And  even  j 

if  it  does,  to  what  extent  does  it  apply?  The  Supreme  Court 
has  never  ruled  on  the  First  Amendment  rights  of  servicemenr 
but,  as  will  be  outlined  shortly,  some  light  is  thrown  on  the  | j 

issues  involved  by  the  Court's  holdings  and  dicta  on  the  ap-  i ; 

plicability  of  the  first  ten  amendments  to  courts -martial.  | 

Thus  even  though  a great  amount  of  the  discussion  which  will  I 

follow  will  concern  constitutional  issues  involved  in  courts-  j 

J 

j 
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martial,  it  must  be  remembered  that  the  principles  v/hich  have 
evolved  in  that  area  are  the  only  source  from  which  analoqies 
can  be  drawn  to  determine  whether  the  First  Amendment  applies 
to  servicemen,  and  if  so  to  what  extent. 

There  is  another  problem  which  must  be  kept  in  mind. 

No  one  has  ever  said  that  the  Constitution  does  not  apply  to 
servicemen.  Indeed,  as  the  following  discussion  should  amply 
demonstrate,  servicemen's  rights  were  long  considered  to  be 
limited  because  of  the  Constitution.  The  argument  was  that 
Article  I,  §8,  clause  14,  gave  Congress  the  specific  and 
direct  right,  authority,  and  power  "To  make  Rules  for  the 
Government  and  Regulation  of  the  land  and  naval  Forces." 

This  power  was  originally  considered  absolute  and  in  no  wise 
affected  or  limited  by  the  Bill  of  Rights.^  Thus  the  issue 
has  never  been  whether  servicemen  have  "constitutional  rights’; 
of  course  they  do.  Rather,  the  real  issue  has  always  been  to 
what  extent  the  privileges  incorporated  in  the  Bill  of  Rights 
apply  to  servicemen.  Thus  when  the  phrase  "constitutional 
rights"  is  used  in  this  paper,  it  will  mean  those  rights  con- 
tained in  the  Bill  of  Rights  and  should  not  be  construed  to 
imply  that  servicemen  have  no  rights  under  the  Constitution. 

A cou.rt-martial  case  will  serve  to  illustrate  these 


i i 


j 


•Ex  Parte  >lilligan,  ’1  CJ.S,  ■;4  Wall.)  2,  137-138  (1967) 


(concurring  opinion)  . 


When  an  accused  named  L :ain  was  cried  before  a 


of  a jury  member  in  a civilian  co\irt.  Admiral  Ruddock  was 
interrogated  by  che  defense  on  voir  dire.  The  discussion 


“that  persons  in  the  military  service  had  no  conscitutional 
rights,"^  and,  therefore,  that  the  presumption  did  not  exist 
from  the  Constitution.  However,  Admiral  Ruddock  did  allow 
that  certain  constitutional  rights  which  exist  in  civilian 
law  have  been  duplicated  by  Congress  in  the  Uniform  Code  of 

A 

Military  Justice,  and  he  also  allowed  that  the  presumption 
of  innocence  was  one  of  those  rights.  Sven  so,  the  admiral 
stated  that  he  thought  that  military  pre-trial  investigations 
were  so  good  that  no  one  could  possibly  be  brought  before  a 
general  court-martial  unless  he  were  "probably"  guilty  of 
“something."  Notwithstanding  a defense  challenge,  the  ad- 


^United  States  v.  Deain,  3 U.S.C.M.A.  44,  48;  17  C.M.R. 
44,  48  (1954). 


‘^lOU.S.C.  sS  aOl-940  (1970).  f Hereinafter , all  cita- 
tions will  be  to  the  "U.C .M. J. " with  the  article  numoer  fol- 
lowing. The  United  States  Code  section  for  any  particular 
article  can  be  computed  by  aading  the  figure  800  to  the 
article  number. i 
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tniral  was  permitted  to  remain  a member  ox  the  court,  and  a 
conviction  ensued. 

On  appeal  to  the  United  States  Court  of  Military  Ap- 
peals, the  defense  challenged  again  the  admiral's  impartial- 
ity. While  all  the  judges  concurred  that  the  admiral  was  not 
Impartial,  and  while  they  unanimously  reversed  the  conviction, 
the  three  judges  split  badly  over  the  constitutional  issue. 

The  principal  opinion  was  written  by  Chief  Judge  Quinn.  He 
clearly  met  the  constitutional  point,  saying  that 

...  Admiral  Ruddock's  statement  fwas  i that  he  did 
not  regard  military  personnel  as  possessing  any  con- 
stitutional rights  other  than  those  which  may  be 
duplicated  by  specific  grants  frcm  Congress.  . . . 

As  to  [this],  we  disagree  with  Admiral  Ruddock.^ 

Judge  Brosman  concurred  in  the  result  in  a separate  opinion, 

and  conceining  the  constitutional  issue  said 

There  is  a good  deal  to  be  said  on  the  question  of 
whether  military  personnel  possess  'any  constitu- 
tional rights  other  than  those  which  may  have  been 
duplicated  by  specific  grants  from  Congress" — but 
I see  no  real  point  in  saying  it  here.® 

Judge  Latimer  also  concurred  in  the  result  in  a separate  opinion, 

but  he  did  not  address  the  constitutional  issue  at  all. 

At  best,  it  is  difficult  to  say  whether,  from  the  Quoted 

opinions  in  the  1954  Pea in  case,  the  Court  of  Military  Appeals 

held  that  the  presumption  of  innocence  cefore  courts -martial 

derived  from  the  Fifth  and  Sixth  Amendments  to  the  Ccnstitu- 


^5  U.S.C.M.A.  at  50,  17  C.M.R.  at  50, 
^5  a.H.C.M.A.  at  56,  17  C.M.R. 


at  56, 
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tion  or  only  from  Article  51  of  the  Uniform  Code  of  Military 
Justice.  However,  in  a "Fact  Sheet"  concerning  military  jus- 
tice, published  by  the  Department  of  the  Army  with  the  date 
of  26  October  1971,  the  following  paragraph  appears: 

3.  A military  accused  is  now,  as  before,  presumed 
innocent  until  proven  guilty  beyond  a reasonaole 
doubt.  A court-martial  is  a full  adversary  proceed- 
ing in  every  respect.  The  provisions  of  the  Sill  of 
Rights  apply  in  the  military  (except  where  inappli- 
cable by  their  own  terms  or  by  necessary  implication.) 
and  an  accused  is  entitled  to  full  constitutional  safe- 
guards . 7 

Comparing  the  1934  Court  of  Military  Appeals  split 
opinion  in  the  Deain  case  with  the  Department  of  the  Army 
"fact  sheet"  of  1971,  one  is  inclined  to  quote  the  current 
women's  cigairette  advertisement  and  say  "You've  come  a long 
way,  babyi " 

However,  one  still  wonders.  The  facts  of  military  life 
are  as  stated  above  by  Judge  Moore.  How,  then,  can  the  Army's 
"fact  sheet"  and  the  facts  of  Army  life  be  reconciled — or,  in- 
deed, can  they? 

Perhaps  the  Army's  "fact  sheet"  is  only  another  mani- 
festation of  the  military's  ongoing  trend  towards  a ’manager- 
ial" concept  of  operations,  as  outlined  in  detail  in  Morris 
janowitz’s  excellent  sociological  study  of  the  military.  The 

Q 

Professional  Soldier.  3ut  even  so,  it  is  difficult  to  say 

"^U.S.  Dept,  of  the  Arm/,  Information  on  Current  issues 
6-7  (14  May  1971,  as  amended  through  26  October  1971) . 

®M.  janowitz.  The  Professional  Soldier  (1960) . 
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that  the  statement  in  the  Army  "fact  sheet"  only  means  that 
the  militeiry  and  Congress  have  been  working  together  to  amend 
the  Uniform  Code  of  Military  Justice  to  grant  military  accused 
before  courts -martial  the  same  rights  as  civilian  accused  be- 
fore the  federal  criminal  courts,  as  simply  a better  way  to 
manage  the  military.  If  this  were  so,  the  rights  in  question 
would  not  stem  from  the  Bill  of  Rights;  they  would,  as  the  Navy 
admiral  said  in  Deain.  simply  be  duplications  of  those  rights. 
And,  of  course,  if  they  existed  only  because  duplicated  by 

9 

Congress,  presumably  Congress  could  take  them  away.  Addi- 
tionally— and  to  be  more  fair  to  Admiral  Ruddock  than  it  may 
appear  above — there  has  been  doubt  in  the  past  whether  members 
of  the  Armed  Forces  do  have  rights  under  the  Bill  of  Rights. 

And  that  doxabt  has  not  been  ephemeral  but  a real,  serious,  and 
substantial  doubt.  Even  the  Chief  Judge  of  the  Court  of  Mili- 
tary Appeals,  who  so  grandly  said  "we  disagree  with  Admiral 
Ruddock,"^®  in  the  Deain  case,  had  himself  two  years  earlier 
joined  in  an  opinion  of  the  Court  of  Military  Appeals  which 


%ee  Reid  v.  Covert,  3 54  U.S.  1,  3 7:  "V/e  recognize 
that  a number  of  improvements  have  been  made  in  military  jus- 
tice recently  by  engrafting  more  and  more  of  the  methods  of 
civilian  courts  on  courts-mar sial.  . . . iKowever.j  the  re- 
forms are  merely  statutory;  Congress — and  perhaps  the  Presi- 
dent— can  reinstate  former  practices,  subject  to  any  limita- 
tions imposed  by  the  Constitution,  whenever  it  desires,  as 
yet  it  has  not  been  clearly  settled  to  what  extent  the  Bill 
of  Rights  and  other  protective  portions  of  the  Constitution 
apply  to  military  trials." 

■^*^United  States  v.  Deain,  suora  n.  5. 


specifically  held  that  a military  accused's  right  to  due  process 
before  courts -martial  generated  only  from  specific  grants  from 
Congress  and  not  from  the  Constitution.^^  And  further  to  be 
fair  to  all  concerned,  such  a view  is.  supported  by  sound  his- 
torical and  legal  precedent. 

Additionally,  there  axe  many  who  would  say  that,  not- 
withstanding any  statements  of  "fact"  by  the  Army  or  any  ocher 
part  of  the  military  establishment,  concerning  the  conscitutional 
rights  of  members  of  the  Armed  Forces,  chose  individuals  still 
do  not  have  any  rights  under  the  Bill  of  Rights.  They  would 
say  that  judge  Moore's  words,  as  quoted  above,  clearly  demon- 
strate the  correctness  of  their  view.  Particularly  in  rela- 
tion to  the  First  Amendmenc,  they  might  charge  that  the  Army ‘3 
"fact  sheet"  is  itself  further  proof  of  their  concencions , since 
it  clearly  states  that  there  are  some  undefined  (but  perhaps 
critical)  portions  of  the  Bill  of  Rights  which  do  not  apply  co 
members  of  the  Armed  Forces — or  at  least  that  those  porcions  of 
the  Bill  of  Rights  which  do  apply  nonetheless  apply  "differenc- 
ly. " What  these  critics  really  do  not  like,  particuleorly  in 
relation  to  the  First  Amendment,  is  that  the  military  admitted- 
ly curtails  the  full,  free,  and  absolutely  unfectered  rqht  co 
free  speech  and  dissent  by  membexs  of  the  militciry,  usually  in 
the  name,  of  good  military  order  and  discipline.  This  argument 

^^United  States  v.  Clay,  1 U.S.C.M.A.  74,  1 C.M.R.  74 

(1951) . 
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seems,  however,  to  overstate  the  case,  since  it  is  clear  that 
even  civilians  do  not  have  "full,  free,  and  absolutely  un- 
fettered rights"  under  the  First  Amendment.  Those  who  might 
answer  such  a charge  would  probably  do  so  in  terms  that,  while 
the  provisions  of  the  First  Amendment,  and  indeed  the  remain- 
der of  the  Bill  of  Rights,  do  apply  to  servicemen,  there  is 
justification  for  a "different" — and  somewhat  more  limited — 
application.  To  some  this  might  appear  to  be  a rather  "un- 
American"  answer,  since  it  somehow  seems  unfair  for  the  Gov- 
ernment to  draft  an  individual  and  force  him  into  military 
service  when  he  has  done  no  wrong,  and  then  when  he  gees 
there,  involuntarily,  his  constitutional  rights  are  somehow 
diminished  by  the  very  fact  that  he  is  there.  To  the  anei- 
military  polemecist,  to  say  that  a military  person's  consci- 
tutional  rights  eire  "different,"  and  more  limited  than  those 
of  a civilian,  confirms  his  worst  forebodings.^^ 

It  is  my  goal  to  examine  a serviceman's  First  Amend- 
ment rights  in  a detached  and  detailed  manner  to  ascertain 
just  what  are  those  differences  and  limitations  which  apply 


^^A  convict's  rights  may  be  similarly  limited,  but  be- 
cause he  is  convicted  of  committing  a criminal  offense  and 
sentenced  to  a prison  term.  Servicemen  are  supposealy  drafted 
to  serve  their  country,  and  thus  a aiminution  of  their  rights 
connotes  an  unfairness  clearly  not  evoked  when  a convict’s 
rights  are  similcirly  diminished. 


•^See.  e.g..  R.  Sherrill,  Military  Justice  is  to  Jus- 
tice as  Militeiry  Music  is  to  Music  (1971)  ; Sherman,  The  Mill 
V Courts  and  Servicemen  s First  amencmenu  Plants.  12 


Hastings  L.  J.  225  (1971). 
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to  him  and  what — if,  indeed,  any — justification  for  them  ex- 
ists. As  a preliminary  to  this,  however,  because  as  noted 
cdxDve  there  is  sound  historical  and  legal  precedent  for  the 
view  that  the  Bill  of  Rights  does  not  apply  at  all  to  mem- 
bers of  the  militeLTy,  a basic  question  which  must  first  be 
resolved  is  whether  such  rights  now  legally  exist,  notwith- 
standing the  Army's  statement  of  "fact"  that  they  do.  Assum- 
ing a positive  answer,  then  a detailed  excunination  of  the  way 
in  which  the  First  Amendment  applies  to  servicemen  may  be 
undertaken. 

__  Before  proceeding,  however,  it  should  be  made  clear 
that  my,s;thesis  is  that,  under  current  law,  the  Bill  of  Rights 
cleeirly  applies  to  members  of  the  Armed  Forces,  but  that  the 
manner  in  which  it  applies,  and  consequently  the  actual  rights 
which  accrue,  are  indeed  different  from  and  in  some  instances 
more  limited  than  those  which  accrue  to  civilian  United  States 

citizens. Exactly  what  those  differences  and  limitations  are 

n 

in  relation  to  the  First  Amendment,  and  what  justification  for 
them  there  is,  if  any,  will  be  the  major  subject  of  discussion. 


PART  1 


DOES  THE  BILL  OF  RIGHTS  APPLY  TO  SERVICEMEN? 

A.  The  Original  understanding 

In  attempting  to  give  meaning  to  the  words  of  the  Con- 
stitution, one  method  which  courcs  and  commencators  alike  em- 
ploy is  to  attempt  to  ascertain  the  "original  understanding" 
of  the  drafters  of  the  Constitution,  who  are  frequently  de- 
nominated the  "Founding  Fathers"  or  the  "Framers."  in  rela- 
tion to  the  question  of  whether  the  Bill  of  Rights  was  in- 
tended by  the  original  understanding  of  the  Framers  to  apply 
to  courts -martial,  an  interesting  and  definitive  series  of 
articles  appeared  in  the  Harvard  Law  Review  in  1957  and  1958. 
The  first  article,  by  a 1957  Harvard  Law  School  graduate 

1 4 

named  Gordon  D.  Henderson,  has  as  its  thesis  that  the  Found 
ing  Fathers  intended  the  provisions  of  the  Bill  of  Rights  to 
apply  to  courts -martial.  In  rebuttal,  a monumental  article, 
published  in  two  parts  in  1953,  was  written  by  Colonel 
Frederick  Bernays  Wiener. Colonel  Wiener  sadly  but  thorough- 
ly and  successfully  rebutted  Mr.  Henderson's  thesis.  Because 
of  the  importance  of  this  point,  and  because  of  the  thorough- 

^^Henderson,  Courts -Marrial  and  the  Cons ritut ion;  The 
Qrloinal  Understanding.  71  Harv.  L.  Rev.  293  (1957) . 

^^Wiener,  Courts-Martial  and  the  Bill  of  Rights.  72 
Harv.  L.  Rev.  1 (Parc  I)  ana  266  (Part  Ii)  il95B) . 
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ness  and  scholarly  excellence  of  Colonel  wiener's  discussion, 
a brief  review  of  his  article  is  in  order. 

First,  Colonel  Wiener  made  three  points  concerning 
factual  conditions  as  they  existed  in  1789-1791,  when  the 
Bill  of  Rights  was  under  consideration  and  finally  adopted. 
Initially,  Colonel  Wiener  pointed  out  that  the  size  of  the 
military  was  exceedingly  small;  in  fact,  in  August  1789, 
there  were  only  672  members  of  the  Army  out  of  a total  of 
850  authorized  by  Congress.  There  was  no  Navy.^^  Secondly, 
he  stressed  the  fact  that  the  Federal  military  was  an  all- 
volunteer force,  and  that  there  was  no  Federal  draft  until 

1 7 

the  Civil  War.  Finally,  he  stressed  that  the  Articles  of 
War  as  they  existed  in  1789-1791  denounced  mainly  military 
offenses  which  were  not  triable  at  common  law  in  the  civilian 
courts,  and  that  the  Articles  required  most  offenses  which 
were  triable  at  common  law  to  be  tried  in  the  civilian  courts. 
This  latter  requirement  was  accomplished  by  a provision  in  the 
Articles  of  War  that  upon  the  request  of  the  civilian  authori- 
ties, military  officers  in  command  '<i>ould  turn  over  to  those 
authorities  such  persons  as  were  under  their  military  control 

who  were  liable  for  prosecution  for  common  law  crimes  within 

10 

the  conipetence  of  the  civil  courts.  In  other  words,  it  ap- 

^^j;d.  at  9,  n.  48. 

^^Id.  at  8,  n.  47. 
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pears  that  the  military  was  of  such  insignificance  during 
the  period  1789-1791  that  no  meaningful  consideration  of  it 
as  either  falling  within  or  not  falling  within  the  purview 
of  the  Bill  of  Rights  was  ever  made.  In  addition,  the  mili- 
tary crimes  denounced  by  the  Articles  of  War  were  few,  and 
if  military  justice  was  "rough  and  ready,"  the  old  argument 
that  "You  volunteered  for  iti"  could  always  be  made.  Colonel 
Wiener  analogized  this  anomaly  to  the  same  anomaly  that  ex- 
isted in  relation  to  slaves;  That  to  the  same  extent  slaves’ 
rights  and  indeed  the  very  concept  of  slavery  itself  was  noc 
deemed  to  be  inconsistent  with  the  grand  privileges  of  the 
Bill  of  Rights,  so  the  exclusion  therefrom  of  members  of  the 
Armed  Forces  was  also  not  deemed  inconsistent. 

Second,  Colonel  Wiener  analyzed  the  passage  by  Congress 
of  the  Articles  for  the  Government  of  the  Navy  in  1799  and 
1800,  and  the  passage  of  the  revised  Articles  of  Weir  in  1806, 
all  to  ascertain  to  what  extent  the  Bill  of  Rights  was  con- 
sidered by  Congress  as  having  any  impact  on  these  statutes. 
Colonel  Wiener  concluded  that  the  Bill  of  Rights  was  not 

T Q 

raised  as  a serious  issue  in  any  of  the  debates,"  and  that 
the  right  to  counsel  was  omitted  from  court-martial  procedure 
in  the  old  common-law  tradition,  which  did  not  provide  for 
counsel  except  in  cases  of  treason. 


^Id.  at  13-22. 

^Id.  at  4,  n.  18-19. 
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Finally,  Colonel  Wiener  examined  the  practices  of  the 
Presidents  of  the  united  States  in  relation  to  the  right  to 
counsel  established  in  the  Bill  of  Rights,  vis-a-vis  courts- 
martial.  Article  65  of  the  1806  Articles  of  War  required  any 
coiirt-martial  affecting  a general  officer  to  be  "transmitted 
to  the  Secretary  of  War,  to  be  laid  before  the  President  of 
the  United  States,  for  his  confirmation  or  disapproval,  and 
orders,  in  the  case. "21  Thus  it  is  important  what  the  early 
Presidents  did  in  such  cases,  particularly  since  some  of  them 
(notably  Madison)  were  personally  instrumental  in  drafting 
the  Bill  of  Rights  itself. 

The  case  which  Colonel  Wiener  stressed  most,  and  with 

I 

t 

i justification,  is  the  court-martial  of  Brigadier  General  Hull. 

I 

At  the  trial  itself.  General  Hull  submitted  a written  request 
to  the  court-martial  that  he  be  allowed  to  appear  with  legally- 
qualified  counsel,  and  that  such  counsel  be  allowed  fully  to 
participate  in  the  proceedings  as  counsel  for  him.  The  writ- 
ten request  specifically  relied  on  the  Sixth  Amendment  and  in- 
voked it  as  a right  applicable  to  the  court-martial  proceedings . 
Military  practice  at  that  time  permitted  the  accused  to  have 
counsel  present  with  him  at  the  trial,  but  the  counsel  was  not 
; allowed  to  participate  in  the  proceedings;  ail  counsel  could 

I do  was  to  whisper  in  his  client's  ear  and  make  recommendations 

I 

j as  to  what  the  client  ought  to  do.  In  other  words,  counsel 


2^2  Stat. 


! 


i, 


367  (18C6)  . 
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could  not  participate.  But  this  was  specifically  what  General 

Hull  requested  that  his  counsel  be  allowed  to  do.  The  court- 

martial  refused  the  request.  When  President  Madison  reviewed 

the  case,  his  action,  dated  25  April  1814,  reads  as  follows: 

"The  sentence  of  the  court  is  approved,  and  the  execution  of 

it  is  remitted,  [signed]  James  Madison, 

Colonel  Wiener's  comments  on  President  Madison's  action 

in  the  Hull  case  are  worth  quoting  in  full.  He  wrote: 

The  circumstance  that  the  draftsman  and  protagonist 
of  the  Federal  Bill  of  Rights  approved  che  proceea- 
ings  in  Hull's  case,  where  the  applicability  of  the 
sixth  amendmenc  had  been  expressly  invoked,  bur  in 
vain,  is  well  nigh  conclusive  that  Madison,  like 
everyone  else,  never  choughc  for  a momenc  char  irs 
guarantee  of  counsel  applied  to  military  persons, 
or  that  its  phrase  "in  ail  criminal  prosecurions" 
which  introduces  the  sixth  amendment  included  mili- 
tary prosecurions.  Jnder  any  ocher  view,  iC  would 
have  been  Madison's  duty  to  disapprove  the  sentence. 
Madison  read  courrs -mar rial  carefully  There  Colonel 
Wiener  cites  from  Madison's  letters],  and  did  not 
hesitate  to  point  our  irreauiarities  therein.  It 
is  simply  not  possible  to  argue  that  his  approval 
of  the  record  in  General  Hull's  case  involved  a 
failure  to  note  a question  so  fully  and  explicitly 
raised  at  trial  as  che  accused's  written  request 
for  effective  counsel.  The  Hull  trial  is  thus  per- 
haps the  weightiest  evidence  of  all,  because  it  con- 
stitutes Madison's  actual  and  practical  construction 
of  his  Bill  of  Rights. 

Colonel  Wiener  also  cited  similar  actions  by  both  John  Quincy 
Adams  and  James  Monroe,  as  well  as  other  similar  actions  by 
Madison  imself.^^  While  Presidents  Adams  and  Monroe  were  not 


22hu11  record  of  trial,  appendix  119. 
^^Wiener,  supra,  n.  15  at  45-46. 

2^14-  at  32-36,  -16-4:’. 
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so  intimately  connected  with  the  Bill  of  Rights  as  was  Madi- 
son, they  were  feuniliar  enough  with  the  issues  that  their 
actions  are  relevant. 

After  analyzing  the  brief  evidence  which  exists  con- 
cerning the  intent  of  the  Framers  concerning  the  application 
of  the  other  x^ortions  of  the  Bill  of  Rights  (in  addition  to 
the  right  to  counsel) , Colonel  Wiener  concluded  that  whenever 
a "right"  found  in  the  Bill  of  Rights  was  apparently  applied 
in  an  early  court-martial  proceeding,  that  application  was 
not  made  as  a matter  of  constitutional  right.  Instead,  the 
"right"  was  really  the  application  of  an  old  common-law  prin- 
ciple which  pre-dated  the  Constitution  and  which  would  in  all 
likelihood  have  been  continued  to  be  applied  in  cour ts -martial , 
even  if  the  Bill  of  Rights  had  never  been  written  or  adopted. 
However,  a new  "right"  generated  specifically  by  the  Bill  of 
Rights  and  unknown  to  the  common-law — such  as  the  trial  by 
jury  privilege — was  uniformly  not  applied  to  court-martial 
cases  in  the  early  practice.  Coupling  this  fact  with  the 
actual  practices  of  (mainly)  Madison  in  the  right  to  counsel 
area.  Colonel  Wiener  concluded  that  it  was  the  intent  of  the 
Freuners  that  the  Bill  of  Rights  not  apply  to  trials  by  court- 
martial.^^ 


25^0  show  that  this  unpalatable  conclusion  is  simply 
that  which  he  is  forced  to  draw  from  the  evidence,  and  that 
it  does  not  necessarily  represent  his  personal  conviction. 
Colonel  Wiener  concludes  his  article  by  saying  that,  as  ocher 
areas  of  the  law  have  "grown"  into  the  Constitution  by  the 
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While  Colonel  wiener's  conclusion  may  be  unpalatable, 
the  weight  of  the  evidence  he  produced  is  overwhelmingly  con- 
vincing. It  is  exceedingly  difficult  to  explain  the  trend  of 
the  ecorly  American  law  which  ensued  (to  be  outlined  immediate- 
ly below),  absent  a complete  accepteince  of  Colonel  Wiener's 
thesis.  As  he  pointed  out,  any  other  evaluation  of  the  evi- 
dence  results  in  "strained"  reasoning,  in  addition  to  being 
completely  irreconcilable  with  what  has  actually  transpired  in 
this  area.  The  trend  of  that  actual  practice  follows. 

B.  Developments  in  the  Supreme  Court  of  the  United  States 

Colonel  Wiener's  analogy  of  the  legal  separateness  of 
the  military  to  the  legal  separateness  of  slaves  is  an  in- 
terestingly appropriate  analogy  in  another  way,  namely  the 
fact  that  (absent  a few  cases  dealing  with  collecting  coxirt- 
martial  fines  or  the  jurisdiction  of  courts -mar  tial*’  ) appar- 


change  of  time  and  circumstances,  technology,  and  the  like,  he 
believes  that  che  Bill  of  Rights  should  be  held  to  apply  to 
members  of  the  Armed  Forces,  simply  as  an  evolution  of  the  law. 
He  also  makes  the  point  that  he  believes  chat  all  of  the  Jus- 
tices of  the  Supreme  Court  (except  perhaps  Justice  Black)  do 
not  hold  the  understanding  of  the  Framers  to  be  a decisive 
factor  in  interpreting  the  Constitution. 

^^Wiener,  supra,  n.  15  at  291.  The  word  "strained"  is 
not  a quotation  but  a summary  of  the  discussion  at  this  point 
in  the  article. 

^^See  Wise  v.  Withers,  7 U.S.  (3  Cranch.)  330  (1806) 
(suit  in  trespass  against  the  collector  of  a fine  levied  by 
court-martial);  Houston  v.  Moore,  18  U.S.  (5  Wheat.)  1 (1820) 
(same  type  of  suit,  but  actually  contesting  the  ;jurisdic cion 
of  the  court-martial);  Martin  v.  Mott,  25  U.S.  (12  Wheat.)  19 


t 

i 

* 

I 


ently  no  case  involving  a militciry  man's  rights  was  of  suf- 
ficient concern  to  reach  the  Supreme  Court  until  only  a few 
years  before  the  nation  was  to  go  to  war  over  slavery. 

The  first  such  case  was  Dynes  v.  Hoover,  decided  in 

28 

1858.  Dynes  was  a sailor  who  sued  the  warden  of  the  prison 
in  which  he  was  serving  a sentence  imposed  by  a Navy  general 
court-martial,  the  suit  alleging  false  imprisonment  and  as- 
sault and  battery.  The  suit  thus  essentially  alleged  the 
wrongfulness  of  Dynes'  confinement.  The  sentence  of  the  courc- 
martial  had  been  approved  by  the  Secretary  of  the  Navy,  and  zhe 
place  of  confinement  had  been  properly  designated  by  the  Presi- 
dent. In  a unanimous  opinion,  the  Court  first  looked  to  Con- 
gress' power  under  Article  I "To  make  Rules  for  the  Government 
and  Regulation  of  the  land  and  naval  Forces."  It  then  went  on 
to  say  that  Congress  could  lawfully  wield  that  power  "in  the 
manner  then  and  now  practiced  by  civilized  nations,"  and  than 
since  that  manner  recognized  courts -martial,  there  was  no  re- 
quirement that  the  judicial  system  which  Congress  established 
pursuant  to  established  customs  and  authority  conform  to  the 
judicial  system  established  by  Article  III  of  the  Constitution; 
"indeed,  ...  the  two  powers  are  entirely  independent  of  each 


(1827)  (suit  in  replevin  to  recover  a fine  imposed  by  court- 
martial)  ; and  Ex  Parte  Watkins,  28  U.S.  (3  Pet.)  193  (1830) 
(habeas  corpus  suit  by  a civilian  employee  of  the  Navy  wno 
had  been  tried  and  convicted  of  embezzlement  of  Navy  funds 
by  a civilian  criminal  proceeding) . 


2861  U.S.  (20  How.)  65  (1858). 


other.' 


In  essence,  the  Coxirt  ruled  that  the  indeoendfence 


of  the  military  system  did  not  allow  the  Court  to  review  judg- 
ments made  within  the  proper  scope  of  the  military  judicial 


system. 


However,  the  Court  did  review  all  of  the  Enqlish 


cases  where  the  civilian  courts  of  that  country  had  dealt 
with  Issues  arising  within  the  British  military  judicial  sys- 
tem. Following  those  precedents , the  Supreme  Court  ruled  that 
it  did  have  authority  to  look  to  whether  the  military  tribunal 
had  jurisdiction  in  the  technical  sense;  whether  the  tribunal, 
being  a creature  of  statute,  was  lawfully  composed;  and  whe- 
ther the  tribunal  had  acted  within  its  lawful  powers,  as  granted 
by  the  statutes  in  question.  Because  in  Dynes'  case  the  Court 
found  technical  jurisdiction,  lawful  composition  of  the  courc, 
and  a lawful  sentence.  Dynes  was  denied  relief. 

Dvnes  v.  Hoover  was  the  first  case  in  which  the  Supreme 
Court  considered  the  place  of  the  co\irt-martial  in  the  consti- 
tutional scheme.  Its  principal  rulings  were  (1)  that  the  court- 
martial  system  as  established  by  Congress  is  constitutional; 

(2)  that  the  system  is  not  required  to  be  molded  to  Article  III 
standards;  and  (3)  that  some  limited  review,  as  outlined  eibove, 
was  allowable  in  the  civilian  courts.  These  rules  are  still 
the  law,  even  to  this  day.  But  it  should  be  noted  that  Dvnes 


^^Id.  at  79. 

^^Accord.  Decauter  v.  Paulding,  39  U.S.  (14  Pet.)  497 
(1840);  united  States  v.  Sliason,  41  U.S.  (16  Pet.)  391  (1342) 
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never  considered  the  constitutional  issue  of  whether  the 
Bill  of  Rights  applied  to  court-martial  proceedings. 

Consistent  with  its  rviling  in  Dvnes . when  a request 
for  certiorari  in  a militaury  case  was  made  to  the  Supreme 
Court  in  Ex  Parte  Vail  and  inoham  in  1863,^^  the  Covirt  ruled 
that  the  concept  of  certiorari  in  the  Article  III  judicial 
system  was  not  applicable  to  decisions  rendered  by  tribunals 
in  the  military  judicial  system,  whether  those  tribunals  were 
either  a court-martial  or  a mllitcory  commission.  This  prin- 
ciple also  is  still  the  law  today,  since  Congress  has  not  ex- 
panded the  authority  of  the  Supreme  Court  to  direct  certiorari 
of  decisions  rendered  by  the  Court  of  Military  Appeals,  and 
since  Article  III  itself  gives  the  Supreme  Court  no  jurisdic- 
tion in  the  military  sphere.  Again,  the  decision  said  nothing 
about  the  applicability — or  the  non-applicability — of  the  Bill 
of  Rights  to  militairy  courts -martial. 

In  1867  came  to  the  Supreme  Covirt  one  of  the  most  im- 

32 

portant  cases  of  all  in  the  military  sphere.  Ex  Parte  Milliaan. 

Mr.  Milligan  was  a civilian  resident  of  Indiana.  He  was  liter- 
ally dragged  before  a military  commission  convened  by  the  Com- 
mander of  the  Military  District  of  Indiana  and  charged  and 
convicted  of  participating  in  a treasonable  conspiracy  against 

3168  U.S.  (1  wall.)  243  (1863). 

32?!  U.S.  (4  Wall.)  2 (1867). 
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the  United  States  in  favor  of  the  Confederacy.  A death  sen- 
tence was  approved  by  the  President  In  May,  1865.  At  that 
point,  Mr.  Milligan  sued  In  habeeis  corpus. 

Using  the  test  of  jurisdiction,  the  Supreme  Court 
found  that  Mr.  Milligan  was  not  subject  to  the  jvirisdiction 
of  a military  commission,  since  he  was  a civilian  citizen 
of  the  United  States,  and  since  he  was  located  in  a place 
(the  State  of  Indiana)  where  the  Federal  civilian  courts 
were  open  and  e±)le  to  hear  any  case  which  the  United  States 
might  have  had  against  him.  Accordingly,  his  petition  for 
hcibeas  corpus  was  granted.  This  was  a somewhat  cxirious  re- 
sult, however,  since  the  Court  seemingly  ignored  the  fact 
that  Mr.  Milligan  was  charged  with  violating  the  laws  of  war 
emd  the  fact  that  military  tribunals,  traditionally  a mili- 
tary commission,  were  the  proper  forum  in  which  such  charges 
axe  tried. 

Although  the  Milligan  case  cannot  be  said  squarely  to 
be  a ''military"  decision,  since  Mr.  Milligan  was  a civilian, 
the  facts  of  necessity  required  the  Court  to  discuss  the  role, 
power,  and  status  of  military  tribunals  and  the  standards  ap- 
plicable to  them.  Justice  Davis,  speaking  for  the  Covurt,  had 
the  following  to  say  aibout  military  tribunals; 

The  discipline  necessary  to  the  efficiency  of 
the  army  and  navy,  required  other  and  swifter  modes 
of  trial  than  are  furnished  by  the  common  law  courts; 
and,  in  pursuance  of  the  power  conferred  by  the  Con- 
stitution, Congress  has  declared  the  kinds  of  trial, 
and  the  maruxer  in  which  they  shall  be  conducted,  for 
offenses  committed  while  the  party  is  in  the  military 
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or  naval  service.  Every  one  connected  with  these 
branches  of  the  piiblic  service  is  amenable  to  the 
jurisdiction  which  Congress  has  created  for  their 
government,  and,  while  thus  serving,  surrenders  his 
right  to  be  tried  in  the  civil  courts.  All  other 
persons . citizens  of  states  where  the  courts  are 
open,  if  charged  with  crime,  are  guaranteed  the 
Inestimable  privilege  of  a trial  by  jury.-*^ 

It  is  interesting  to  note  that,  like  the  other  cases 
discussed  above,  the  majority  opinion  in  Milligan  did  not  dis- 
cuss the  Bill  of  Rights  in  relation  to  militeury  tribunals — 
although  it  must  be  admitted  that  it  could  be  Inferred  from 
the  preceding  quotation  that  the  Bill  of  Rights  did  not  apply 
to  courts -maortial.  However,  Chief  Justice  Chase,  concurring 
with  Justice  Davis ' opinion,  spoke  the  first  words  in  a Su- 
preme Coiirt  opinion  concerning  the  Bill  of  Rights  and  the 
military.  His  words,  although  not  part  of  the  actual  hold- 
ing of  Ex  Parte  Milligan,  are  the  most  oft-quoted  words  from 
the  case: 


Congress  has  power  ...  to  make  rules  for  the 
government  and  regulation  of  the  land  and  naval 
forces  .... 

It  is  not  denied  that  the  power  to  make  rules 
for  the  government  of  the  army  and  navy  is  a power 
to  provide  for  trial  and  punishment  by  military 
courts  without  a jury.  It  has  been  so  understood 
amd  exercised  from  the  adoption  of  the  Court  to  the 
present  time. 

Nor,  in  our  judgment,  does  the  fifth,  or  any 
other  cimendment,  abridge  that  power.  "Cases  aris- 
ing in  the  land  and  naval  forces,  or  in  the  militia 
in  actual  service  in  time  of  wcir  or  public  danger" 
are  expressly  exempted  from  the  fifth  amendment, 
"that  no  person  shall  be  held  to  answer  for  a capi- 
tal or  otherwise  infamous  crime,  unless  on  a pre- 
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sentment  or  Indictment  of  a grand  jury,"  and  it  is 
admitted  that  the  exception  applies  to  the  other 
amendments  as  well  as  to  the  fifth. 

Now  we  understand  this  exception  to  have  the 
same  import  and  effect  as  if  the  powers  of  Congress 
in  relation  to  the  government  of  the  army  and  navy 
and  the  militia  had  been  recited  in  the  [sixthj 
amendment,  and  cases  within  those  powers  had  been 
expressly  excepted  from  its  operation  .... 

We  think,  therefore,  that  the  power  of  Congress, 

In  the  government  of  the  land  and  naval  forces  and 
of  the  militia,  is  not  at  all  affected  by  the  fifth 
or  any  other  amendment. 34 

Thus  by  1867  it  appeared  well-settled  that  Congress' 
power  to  create  a court-martial  system  not  subject  to  the 
standards  of  an  Article  ill  judicial  system  was  within  its 
constitutional  powers,  that  no  certiorari  would  lie  from  the 
decision  of  any  military  tribunal,  and  that  the  Bill  of  Rights 
did  not  apply  to  court-martial  proceedings.  Seemingly,  there 
was  nothing  more  to  say. 

However,  it  was  noted  above  the  Dynes  v.  Hoover  did  al- 
low the  civilian  courts  to  look  to  the  jurisdiction  of  courts- 
martial  and  to  whether  they  had  acted  properly  within  the  scope 
of  their  statutory  powers.  -And,  as  shall  be  outlined  below, 
this  was  to  form  the  basis  of  review  of  courts -martial  in  the 
civilian  courts  for  years  to  come,  the  review  always  being 
limited  to  "jurisdiction.”  Further,  since  the  traditional 
means  whereby  the  jxirisdiction  of  any  court  was  tested  is 
through  the  writ  of  habeas  corpus,  it  should  not  be  surpris- 
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ing  to  flxui  that  the  principal  technique  which  evolved  was 
the  suit  in  habeas  corpus.  This  was  the  teclinical  basis  of 
the  suit  in  Ex  Parte  Milligan;  however,  Mr.  Milligan  was 
clecurly  a civilian.  The  trend  which  was  to  develop  was  the 
case  where  the  petitioner  in  habeas  corpus  was  a person  ad- 
mittedly subject  to  court-marrial  jurisdiction. 

The  first  such  suit  was  initiated  by  a man  named  Reed. 
Reed  was  a clerk  to  a paymaster  on  board  ship  in  the  service 
of  the  Navy.  It  is  not  clear  whether  Reed's  contract  of  em- 
ployment made  him  a serviceman  in  the  Navy  or  whether  he  was 
a civil IcUi  employee  actually  working  on  board  a ship;  however, 
the  issue  is  immaterial  because  as  part  of  his  contract  of  em- 
ployment, Reed  signed  a document  agreeing  to  be  bound  by  the 
Articles  for  the  Government  of  the  Navy  and  to  be  amenable  to 
trial  by  court-maurtieil . And  he  was  indeed  tried  by  court- 
in2u:tlal  for  malfeasance  of  his ‘duties,  was  convicted,  and  was 
sentenced.  The  military  reviewing  authority,  however,  did  not 
think  that  the  sentence  initially  Imposed  by  the  court-martial 
was  "adequate"  (that  is,  severe  enough) ; so  he  returned  the 
case  to  the  same  court-meurtial  for  "reconsideration"  of  its 
sentence.  Naturally  the  court  "reconsidered"  and  imposed  a 
stiffer  sentence.  Accordingly,  Recid  sued  for  hadaeas  corpus.-^ 

In  deciding  the  case,  the  Supreme  Court  first  noted 
that  the  case  was  one  where  the  court-mao: tial  clearly  had  jur- 
isdiction over  the  person  who  had  been  tried  and  convicted  by 

35ex  Parte  Reed,  100  U.S.  13  (1879). 
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the  court-martial  in  question  (unlike  Ex  Parte  Milligan, 
where  the  principal  holding  of  the  Court  was  that  the  court- 
martial  did  not  have  jurisdiction  because  Mr.  Milligan  was  a 
civilian  who  was  not  amenable  to  trial  by  court-martial) . But 
the  Court  went  on  to  determine  whether  the  reviewing  authority 
and  the  court-martial  had  exceeded  their  statutory  authority 
by  (essentially)  increasing  the  sentence.  The  Coxirt  found 
that  the  proced\ires  used  were  specifically  authorized  by  the 
Navy  Regulations  for  the  Administration  of  Law  and  justice, 
which  regulation  the  Court  ruled  had  the  force  and  effect  of 
law.  Thus  finding  both  jxirisdiction  over  the  person  and  law- 
ful authority  for  the  procedures  used,  the  Court  denied  Reed's 
application  for  habeas  corpus. 

The  importance  of  Ex  Parte  Reed,  however,  is  that  it 
firmly  established  the  suit  for  a writ  of  habeas  corpus  as  the 
primary  means  whereby  court-martial  verdicts  could  be  collater- 
ally reviewed  in  the  civilian  courts.  Therefore,  although  no 
formal  "review"  of  courts -martial  (or  certiorari)  was  per- 
missible, the  door  to  the  civilian  courts  was  not  completely 
closed.  Second,  Ex  Parte  Reed  shows  the  Supreme  Court  using 
the  standards  of  review — technical  jurisdiction  and  statutory 
power — enunciated  in  Dvnes  v.  Hoover  (which  was  not  techni- 
cally a habeas  corpus  case)  in  an  actual  habeas  corpus  case 
where  the  petitioner  was  actued.ly  £unenable  to  court-martial 
jurisdiction. 


But  there  were  other  cases  as  well 
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In  1883,  the  Supreme  Court  decided  the  case  of  Keyes 
V.  United  States. Keyes  was  an  Army  second  lieutenant  who 
weis  tried  by  court-mairtial  (the  report  does  not  say  what  the 
natvire  of  the  charges  was)  . He  initially  pleaded  not  guilty, 
but  after  some  evidence  was  adduced  against  him,  he  changed 
his  plea  to  guilty.  He  was  convicted  and  sentenced  to  be  dis- 
missed. Later,  after  actually  being  dismissed,  he  brought  suit 
in  the  Court  of  Claims  for  back  pay,  with  one  of  his  theories 
being  that  because  one  officer  was  an  accuser,  witness,  and  a 
member  of  the  court  (that  is,  the  military  equivalent  to  a 
jury  member) , the  proceedings  were  legally  void.  He  argued 
that  void  proceedings  deprived  the  court-martial  of  jurisdic- 
tion. The  Supreme  Court,  however,  found  that 

there  is  no  statute  or  regulation  which  forbids  what 
was  done  in  this  case.  {Further,  tjhat  the  court- 
martial  ...  had  jurisdiction  of  the  person  of  the 
appellant  is  not  disputable.  That  being  so,  wnat- 
ever  irregularities  or  errors  are  alleged  to  have 
occurred  in  the  proceedings,  che  sentence  of  dis- 
missal must  be  valid  when  it  is  questioned  in  this 
collateral  way.J^ 

Clearly  for  one  militeiry  officer  to  be  accuser,  witness, 
and  a member  of  the  jury  in  the  same  criminal  case  violates  the 
Constitution.  To  call  such  proceedings  "mere  error"  or  "ir- 
regularity" which,  since  not  forbidden  by  statute,  would  not 
form  the  basis  for  relief,  demonstrates  clearly  that  Mr.  Chief 

3^109  U.S.  336  (1883) . 
at  340. 
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Justice  Chase's  dictum  in  Ex  Parte  Milligan  was  indeed  the  law 
of  the  land — that  no  part  of  the  Bill  of  Rights  applied  to 
trials  by  court-martial. 

During  the  next  few  years  after  Keves . the  Court  decided 
all  cases'*®  which  came  before  it  in  essentially  the  same  manner. 

It  looked  only  to  jurisdiction  and  to  statutory  power.  It  re- 
fused to  pass  on  any  allegations  of  error  or  irregularity.  That 
is  not  to  say  that  all  of  the  Court's  decisions  were  adverse, 

39 

however.  For  example,  in  the  case  of  Runkle  v.  united  States, 
the  Court  granted  Major  Runkle 's  request  for  back  pay  because 
it  found  that  his  court-martial  sentence  to  dismissal  had  never 
been  approved  in  the  particular  way  which  Congress  had  required 
in  cases  involving  officers,  as  specified  in  the  then-current 
Articles  of  war. 

40 

Then  in  1890  the  Court  decided  the  case  of  In  re  Grimley. 
Grimley  had  re-enlisted  in  the  Army  at  an  age  over  that  author- 
ized by  Army  regulations.  After  his  re-enlistment,  Grimley  must 
have  become  less  enchanted  with  the  Army  than  when  he  re-enlisted, 
because  he  hied  himself  away.  After  his  capture  and  conviction 
as  a deserter,  he  sued  in  habeas  corpus  on  the  theory  that  his 
over-age  re-enlistment  deprived  the  Army  of  jurisdiction  over  him. 


”®Smith  V.  Whitney,  116  U.S.  167  (1886);  Kuntz  v.  Moffatt, 
115  U.S.  487  (1885);  Whales  v.  Whitney,  114  U.S.  564  (1885);  2x 
Parte  Mason,  105  U.S.  696  (1881). 

^^122  U.S.  543  (1887) . 

^°137  U.S.  147  (1890) . 
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The  Court  disagreed.  In  doing  so,  however,  the  Court 
also  appeeired  to  narrow  the  Dvnes  v.  Hoover  scope  of  review. 
The  Court  held  that  Grimley's  over-age  re-enlistment  consti- 
tuted a contract  which  was  voidable  at  the  option  of  the  Army, 
but  which  was  not  void.  That  gave  the  Army  the  right  to  back 
out,  but  as  to  Grimley  the  contract  changed  his  status  the 
same  as  "getting  married,"  and  he  could  not  back  out.  But 
the  Court  went  further  than  merely  holding  that  Grimley  was 
properly  a member  of  the  Army  and  therefore  subject  to  the 
jurisdiction  of  the  court-martial  which  tried  and  convicted 
him.  The  Court  said  that  in  traditional  habeas  corpus  cases 
eurising  in  the  civilian  sphere,  the  courts  merely  looked  to 
jurisdiction,  and  that  no  correcting  power  over  the  proceed- 
ings or  any  irregularities  therein  could  be  had  by  hcibeas 

corpus.  The  Court  concluded  with  its  oft-quoted  statement 
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that  "The  single  inquiry,  the  test,  is  jurisdiction." 

In  addition,  the  Court  articulated  most  clearly  for 

the  first  time  a "hands-off"  attitude  towards  the  militeiry. 

The  opinion  expressed  it  thusly: 

While  oxir  regulcir  army  is  small  compared  with  those 
of  European  nations,  yet  its  vigor  and  efficiency 
are  equally  important.  An  army  is  not  a delibera- 
tive body.  It  is  the  executive  arm.  Its  law  is 
that  of  obedience.  No  question  can  be  left  open 
as  to  the  right  of  command  in  the  officer,  or  the 
duty  of  obedience  in  the  soldier.  Vigor  and  effi- 
ciency on  the  part  of  the  officer  and  confidence 


^^Id.  at  150. 
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among  the  soldiers  in  one  anocher  are  impaired  i£ 
any  question  is  left  open  as  to  cheir  attitude  to 
each  other.  So,  unless  there  be  in  the  narure  of 
things  some  Inherent  vice  in  the  existence  of  the 
relation,  or  natiiral  wrong  in  the  manner  in  which 
it  was  established,  public  policy  requires  that  it 

should  not  be  disturbed. '^2 

If  it  is  not  clear  already,  it  should  be  stressed  that 
errors  in  the  proceedings  of  a court-martial  were  not  an  “ in- 
herent vice"  of  the  kind  which  the  Court  spoke  of  in  In  re 
Grimlev  which  would  justify  granting  relief  to  a military  ac- 
ctxsed.  In  case  after  case  for  almost  sixty  years  following 
In  re  Grimlev,  the  Court  simply  repeated  its  old  formula  that 
it  would  look  only  to  jurisdiction.^^  When  Dvnes  v.  Hoover. 

Ex  Parte  Milligan.  Ex  Parte  Reed.  Keyes  v.  united  States,  and 
in.  re  Grimlev  are  considered  in  concert:,  there  is  no  doubt 
left  that  in  1890  (the  date  of  In  re  Grimlev) — a century  after 
the  adoption  of  the  Bill  of  Rights-^-the  Supreme  Court's  posi- 
tion was  that  courts -martial  were  not  Article  III  courts  and  that 
the  Bill  of  Rights  did  not  apply  to  their  proceedings.  Indeed, 
Mr.  Chief  Justice  Chase's  dictum  in  Milligan  in  1867  was  "It  has 
been  so  understood  and  exercised  from  the  adoption  of  this  Court 
to  the  present  time."**^  Thus  there  is  sound  and  weighty  evi- 


^^Id-  at  153. 

^^In  re  Yamashita,  327  U.S.  1 (1946) ; Kahn  v.  Anderson, 
255  U.S.  1 (1921) : Reaves  v.  Ainsworth,  219  U.S.  296  (1911) ; 
Mullan  V.  United  States,  212  U.S.  516  (1909);  Swaim  v.  United 
States,  165  U.S.  553  (1897);  Johnson  v.  Sayre,  158  U.S.  109 
(1895);  United  States  v.  Fletcher,  148  U.S.  84  (1893). 
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dence  In  Supreme  Court  practice,  in  addition  to  executive  prac- 
tice as  outlined  by  Colonel  Wiener,  that  the  original  under- 
standing was  that  the  Bill  of  Rights  did  not  in  fact  and  never 
was  intended  to  apply  to  courts -martial. 

However,  the  Court  did  continue  to  look  at  courts- 
martial  by  the  Dvnes  v.  Hoover  tests,  even  though  In  re  Grimlev 
might  indicate  it  was  not  willing  to  do  even  that.  Thus — al- 
though it  rejected  his  contentions  in  both  cases — the  Supreme 
Court  did  look  carefully  and  in  detail  into  the  allegations  of 
the  persistent  Captain  Oberlin  M.  Carter^ ^ that  the  court- 
martial  which  convicted  him  had  exceeded  its  statutory  powers. 
Notwithstanding,  it  is  fair  to  say  that  the  Court  was  not  over- 
ly liberal  in  its  treatment  of  military  cases  before  its  bar. 
Indeed,  it  was  not  until  after  world  War  II  that  there  appeared 
to  be  any  crack  in  the  seemingly  impenetrable  wall  built  of 
stones  labelled  " jvurisdiction, " "statutory  power,  " "separate 
legal  systems,"  "nonreviewability,"  "mere  error,"  and  "hands- 
off." 

As  a preliminary  to  the  developments  which  were  to  occur 
in  the  1950's,  a few  Supreme  Court  decisions  were  more  or  less 
a prelude. 

First  there  was  the  1938  decision  in  Johnson  v.  Zerbst.**^ 


^^Carter  v.  McClaughry,  183  U.S.  365  (1902) ; Carter  v. 
Roberts,  177  U.S.  496  (1900). 
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Although  not  a military  case,  the  case  established  the  prin- 
ciple that  when  a constitutional  norm  made  applicable  to  the 
States  through  the  operation  of  the  Fourteenth  Amendment  was 
violated  in  a State  court  proceeding,  upon  a petition  in 
heQ>eas  corpus  to  the  Federal  courts,  the  Federal  courts  could 
grant  the  writ.  The  rationale  was  that  the  violation  of  a con- 
stitutional norm,  particularly  those  contained  in  the  Bill  of 
Rights  (insofar  as  they  applied  to  the  States) , deprived  the 
State  court  of  "jurisdiction."  The  expansion  of  the  concept 
of  jurisdiction  to  mean  something  more  than  mere  authority  over 
the  person  and  the  subject  matter  neatly  fitted  the  whole  prob- 
lem into  the  area  of  habeas  corpus — since  in  the  civilian  sphere 
as  well  as  in  the  military,  the  traditional  inquiry  in  habeas 
corpus  cases  had  been  whether  the  court  in  question  had  juris- 
diction in  the  classic  sense.  The  upshot  of  the  legcLL  theory 
allowed  rights  protected  by  the  Bill  of  Rights  to  be  vindi- 
cated through  the  means  of  a suit  in  habeas  corpus.  Since  the 
Supreme  Court  had  long  held  that  the  only  way  in  which  a court- 
martial  conviction  could  be  brought  before  the  civilian  courts 
was  through  a petition  for  a writ  of  habeas  corpus,  would  the 
Court  extend  its  inquiry  in  militeiry  cases,  similar  to  the  way 
it  did  in  Johnson  v.  Zerbst? 


< - ---  
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I ^^Oddly  enough,  both  Johnson  and  his  co-accused  were 

members  of  the  United  States  Mcuines  on  leave  when  the  offense 
was  committed  which  led  to  their  arrest,  trial,  and  conviction 
by  State  authorities. 
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The  first  important  military  case  concerning  a consti- 
tutional issue  to  reach  the  Supreme  Court  after  Johnson  v. 

48 

Zerbs t was  the  1949  case  of  Wade  v.  Hunter.  It  did  not 
turn  on  a Johnson  v.  zerbst  formulation,  however,  wade  had 
been  tried  by  a court-martial  convened  in  Germany  during  actual 
fighting.  His  initial  trial  had  been  stopped  because  of  the 
tactical  situation,  although  it  had  proceeded  past  arraignment, 
which  is  the  point  in  a trial  where  jeopardy  is  said  to  "at- 
tach." At  a later  time,  a second  trial  was  conducted,  at 
which  Wade  was  convicted  and  sentenced.  Wade  challenged  the 
second  trial  as  lacking  jurisdiction  because  it  amounted  to 
placing  him  in  double  jeopardy.  Thus  he  petitioned  for  habeas 
corpus.  Although  the  Supreme  Court  denied  issuance  of  the 
writ  (with  three  Justices  dissenting) , the  majority's  theory 
was  that  the  test  for  determining  the  validity  of  second 
trials  had  always  been  whether  the  first  trial  was  wrongfully 
terminated.  The  majority  of  the  Court  accepted  the  military 
commander's  determination  that  the  tactical  situation  demanded 
discontinuance  of  the  first  trial.  Accordingly,  that  stoppage 
was  not  legal  error,  and  the  second  trial  could  lawfully  com- 
mence and  return  a verdict  and  sentence. 

The  important  thing  about  wade  v.  Hunter  from  a con- 
stitutional development  point  of  view  is  that  the  Court  did 
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not  merely  ask  its  traditional  questions  of  whether  the  court- 
martial  had  jurisdiction  and  whether  it  had  acted  within  its 
own  statutory  authority,  or  had  committed  "mere  error."  It 
really  just  ignored  the  jurisdiction  question  and,  in  essence, 
it  assumed  (without  actually  saying  so,  however)  that  the  issue 
before  it  was  whether  the  constitutional  privilege  against 
double  jeopardy  had  been  violated. 

However,  in  the  very  next  year,  1950,  the  Court  simply 
returned  to  its  traditional  jurisdictional  approach  and  denied 
habeas  corpus  in  Hiatt  v.  Brown. It  even  quoted  (in  Hiatt) 
the  sentence  from  In  re  Grimley  that  "The  single  inquiry,  the 
test,  is  jurisdiction."^^  Furthermore,  it  simply  did  not  men- 
tion the  impact  of  Johnson  v.  Zerbst  on  the  issue  of  jurisdic- 
tion. Also,  Hiatt  V.  Brown  is  a particularly  important  case 
because  of  the  theory  of  decision  in  the  lower  court.  That 
court^^  had  fully  analyzed  the  entire  proceedings  of  the  court- 
martial  and  determined  that  the  Government  had  failed  to  com- 
ply with  certain  provisions  of  the  Articles  of  war  in  consti- 
tuting the  court-martial.  The  Fifth  Circuit  ruled  that  this 
deprived  the  court-martial  of  jurisdiction.  In  addition,  the 
circuit  court  ruled  that  there  were  so  many  errors  committed 
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^^339  U.S.  103 
at  111. 

5^175  F.2d  273 


(1950)  . 

(2d  Cir.  1949)  . 
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during  the  trial  itself  that  their  cuntulative  effect  was  that 
the  accused  did  not  receive  a fair  trial.  This,  to  the  cir- 
cuit court,  amounted  to  a denial  of  due  process  in  violation 
of  the  Fifth  Amendment.  Notwithstanding,  the  Supreme  Court 
only  looked  to  the  simple  issue  of  jurisdiction  in  the  classic 
sense;  and  its  refusal  to  say  that  errors  in  the  proceedings 
of  a constitutional  magnitude  deprived  the  court-martial  of 
jurisdiction  (the  Johnson  v.  Zerbst  theory) , or  that  the  er- 
rors themselves  justified  reversal  because  courts -martial  were 
directly  subject  to  the  due  process  provisions  of  the  Fifth 
Amendment,  clearly  indicated  a continuation  of  the  "old"  views 
Any  possible  argument  that  Wade  v.  Hunter  represented  the  be- 
ginning of  a new  day  seemed  to  be  unwarranted. 

In  addition,  the  Court  followed  and  made  even  more  re- 
strictive its  traditional  approach  in  two  other  cases  in  the 

CO 

early  1950*3.  Gusik  v.  Schilder-*^  was  a suit  in  habeas  corpus 
upon  a murder  conviction  by  court-martial.  The  Government  in- 
terposed the  provisions  of  the  1920  Articles  of  War  (now  Arti- 
cle 76  of  the  Uniform  Code  of  Military  Justice^^) , which  made 

^^340  U.S.  128  (1950) . 

^^"Article  76,  Finality  of  proceedings,  findings,  and 
sentences . 

The  appellate  review  of  records  of  trial  provided  by 
this  chapter,  the  proceedings,  findings,  and  sentences  of 
courts -martial  as  approved,  reviewed,  or  affirmed  as  required 
by  this  chapter,  and  all  dismissals  and  discharges  carried 
into  execution  under  sentence  by  courts -martial  following  ap- 
proval, review,  or  affirmation  as  required  by  this  chapter. 
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court-martial  proceedings  and  judgments  "final  and  binding" 
on  all  other  Government  departments  and  agencies,  and  on  all 
courts  of  the  United  States.  This  provision  was  new  in  the 
1920  Articles  of  War,  and  prior  to  Guslk  v.  Schilder  it  had 
not  been  raised  in  any  Supreme  Court  case.  The  Court  re- 
fused to  accept  the  Government's  argument  that  this  act  of 
Congress  "cut  off"  altogether  the  right  of  habeas  corpus  in 
the  civilian  courts  in  military  cases;  but  the  Court  did  rule 
that  the  new  "finality"  provisions  of  the  Articles  of  War  did 
require  a military  man  seeking  habeas  corpus  finally  to  ex- 
haust his  militciry  remedies  so  that  his  case  would  indeed  be 
"final"  (within  the  meaning  of  the  statute)  , prior  to  his  be- 
ing eligible  to  seek  relief  in  habeas  corpus  from  the  civil- 
ian courts. 

In  Orloff  V.  Willouqhby^^  in  1953,  the  Supreme  Court 
refused  to  release  a medical  doctor  from  the  military  because, 
although  the  doctor  had  been  inducted  under  the  so-called 
"doctor's  draft,"  he  was  not  commissioned  as  he  alleged  the 


statute  establishing  the  special  draft  required.  In  language 

55 


somewhat  reminiscent  of  In  re  Grimley,  the  Supreme  Court 


are  final  and  conclusive.  Orders  publishing  the  proceedings  of 
courts -martial  and  all  action  taken  pursuant  to  those  proceedings 
aure  binding  upon  all  departments,  courts,  agencies,  and  officers 
of  the  United  States,  subject  only  to  action  upon  a petition  for 
a new  trial  as  provided  in  . . . article  73  . . . and  to  action 
by  the  Secretary  concerned  as  provided  in  . . . article  74  . . . , 
and  the  authority  of  the  President. 


5^345  U.S.  83  (1953) . 
55, 


See  supra,  n.  42. 
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said  that 

The  military  constituta  a specialized  community  gov- 
erned by  a separate  discipline  from  that  of  the  civil- 
ian. Orderly  government  requires  that  the  judiciary 
be  as  scrupulous  not  to  interfere  with  legitimate 
Army  matters  as  the  Army  must  be  scrupulous  not  to 
intervene  in  judicial  matters,  while  the  courts 
have  found  occasion  to  determine  whether  one  has 
been  lawfully  inducted  and  is  therefore  within  the 
jurisdiction  of  the  Army  and  subject  to  its  orders, 
we  have  found  no  case  where  this  Court  has  assumed 
to  revise  duty  orders  as  to  one  lawfully  in  the  ser- 
vice. 56 

It  is  important  to  note  that  Orloff  did  not  necessarily 
introduce  a completely  new  concept  into  the  Supreme  Court's 
treatment  of  military  cases.  As  noted  earlier,  the  language 
quoted  above  is  evocative  of  that  in  In  re  Grimlev.  an  1890 
case.  In  addition,  the  principle  that  the  courts  would  not 
intervene  in  the  actual  operations  of  the  military  goes  back 

even  further.  For  example,  in  the  1840  case  of  Decatur  v. 

57 

Paulding . a Navy  officer’s  widow  sued  for  a more  liberal 
pension  authorized  under  one  particular  act  of  Congress,  ra- 
ther than  take  the  less  remunerative  pension  which  the  Secre- 
tary of  the  Navy  had  awarded  her  under  another  act  of  Congress. 
The  Supreme  Court  refused  to  intervene,  on  the  theory  that  it 
had  no  authority  to  review  "executive  decisions."  The  1842 
case  of  United  States  v.  Eliason  followed  essentially  the 


5^345  U.S. 

at 

94. 

^“^39  U.S. 

(14 

Pet. ) 

497 

(1840) 

^®41  U.S. 

(16 

Pet.) 

291 

(1842) 
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Seune  theory.  There  the  debate  was  over  the  interpretation 
of  a particular  act  of  Congress.  The  Secretary  of  the  Army 
had  interpreted  the  statute  in  a fashion  which  cut  off  cer- 
tain monetary  rights  which  Eliason  claimed  were  due  him. 

Again  the  Court  refused  to  question  the  executive  interpre- 
tation, holding  it  to  be  a decision  "of  the  executive  and  as 
such  . . . binding  upon  all  within  the  sphere  of  his  legal 
emd  constitutional  authority. 

Notwithstanding  this  long  history  of  nonintervention. 
Justices  Black,  Frankfurter,  and  Douglas  dissented  in  Orloff 
V.  Willoughby.  Their  theory  was  that  the  Court  would  not  be 
"intervening"  if  it  gave  Dr.  Orloff  relief?  instead,  these 
justices  dissented  on  the  theory  that  the  act  of  Congress 
there  involved  did  require  the  Army  to  commission  Dr.  Orloff, 
just  as  Dr.  Orloff  claimed.  When  the  Army  did  not  do  so, 
these  Justices  thought  that  the  Army  exceeded  its  statutory 
powers  and  therefore  forfeited  the  right  to  retain  Dr.  Orloff 
in  the  military  service.  In  essence,  they  held  he  either  had 
to  be  commissioned  or  discharged. 

Again  looking  at  these  events  from  a constitutional 
standpoint,  it  appeared  that  perhaps  Wade  v.  Hunter  was  the 
beginning  of  something  rather  revolutionary — a recognition 
by  the  Supreme  Coxirt  that  servicemen  had  constitutional  rights 

at  302. 
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which  the  civilian  courts  would  vindicate  through  the  means 
of  habeas  corpus,  if  this  were  so.  Chief  Justice  Chase's 
comment  in  Ex  Parte  Milligan  that  "the  power  of  Congress, 
in  the  government  of  the  lemd  amd  naval  forces  amd  of  the 
militia,  is  not  at  all  affected  by  the  fifth  or  any  other 
amendment"^®  would  at  last  be  overruled.  However,  when  the 
lower  court  in  Hiatt  v.  Brown  had  in  effect  applied  civilian 
due  process  norms  to  a court-martial  and  the  Supreme  Court 
not  only  reversed  but  said  that  the  only  test  was  jurisdic- 
tion; and  when  Orloff  v.  Willoughby  apparently  retvurned  to 
the  technical  jurisdiction  test,  plus  firmly  articulating 
a strict  "hands-off"  theory;  any  gains  seemingly  made  by 
Wade  V.  Hunter  appeared  to  vanish. 

However,  the  period  of  the  early  1950's  was  a period 
of  general  constitutional  advancement  on  a number  of  fronts. 
Thus  it  is  not  necessarily  out  of  keeping  with  that  general 
liberalizing  trend  that  the  Supreme  Court  should  decide,  in 
1953 — the  same  year  as  the  Orloff  decision — Burns  v.  Wilson. 
Burns  had  been  tried  by  a court-martial  for  murder  and  rape, 
convicted,  and  sentenced.  His  case  was  "final,"  having  been 
through  the  entire  military  appellate  process.  He  alleged 
that  he  had  been  denied  due  process  (on  several  counts),  and 

U.S.  at  138. 

^^346  U.S,  137,  petition  for  rehearing  denied.  346  U.S. 
844  (1953) . 
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(that  this  denial  warranted  his  release  from  prison.  Although  | 

the  Supreme  Coxirt  denied  Issuance  of  the  writ  of  habeas  corpus, 
and  although  the  decision  In  the  case  Is,  at  best,  extremely 
confusing  (mainly  because  there  Is  no  "opinion  of  the  Coxirt" 
as  such  but  only  a plurality  opinion  plus  a number  of  other 
opinions  by  other  Justices),  notwithstanding,  the  Importance 
of  Burns  V.  Wilson  as  a milestone  In  military  constitutional 
development  cannot  be  overstated,  j , 

The  principal  plurality  opinion  In  Burns  was  written 

by  Chief  Justice  Vinson,  with  whom  Justices  Reed,  Burton,  and 

I 

Clark  joined.  Justice  Jackson  concurred  In  the  result,  with- 
j out  separate  opinion.  First  the  Chief  Justice  discussed  the 

! Court's  authority  to  hear  military  habeas  corpus  cases.  He  i 

; I j 

' noted  that  the  statute  authorizing  the  civilian  courts  to  hear  ' 

I hcd>eas  corpus  cases  was  general — that  Is,  It  applied  by  Its 

1 ' 

I terms  to  any  habeas  corpus  petition,  regardless  of  the  trl- 

I 

: ! bunal  or  other  Government  action  which  formed  the  basis  for 

6 2 ’ 

I the  petition.  Thus  It  might  appear  that  the  Court  could 

hold  the  standards  and  scope  of  habeas  corpus  review  of  mill- 

: I I 

1 

I tary  cases  to  be  the  same  as  those  for  civilian  habeas  corpus 

I cases;  however,  this  the  Chief  Justice  did  not  do.  He  ruled 

that  the  scope  of  review  to  be  given  military  habeas  corpus  | 

cases  was  required  to  be  more  narrow  than  that  given  a civil-  i 


^^The  current  habeas  corpus  statute  still  reads  the 
same  as  In  1953;  28  U.S.C.  § 2241  (1970) . 
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Ian  case.  Therefore,  the  plurality  opinion  refused  to  apply 
Johnson  v.  zerbst  to  military  cases  and  to  hold  that  if  a 
constitutional  norm  was  violated  in  a military  case,  the  mill~ 
tary  tribunal  would  be  deprived  of  its  jurisdiction.  Instead, 
the  Chief  Justice  ruled  that  its  "narrow"  authority  to  review 
inillt£u:y  cases  extended  only  to  the  question  of  whether  the 
militcury  courts  had  heard  and  adjudicated  any  constitutional 
issues  raised— in  addition,  of  coxirse,  to  the  traditional  scope 
of  review  which  had  been  announced  in  all  the  Court's  prior 
decisions  in  military  heibeas  corpus  cases.  As  to  the  consti- 
tutional issue,  however,  if  the  military  co\u:ts  did  give  "full 
and  fair  consideration"  to  the  constitutional  claims  made,  then 
consistent  with  past  cases,  the  civilian  courts  could  not  re- 
view the  evidence  which  led  the  military  courts  to  whatever 
conclusion  they  reached.  Finally,  the  plurality  opinion  re- 
affirmed the  Guslk  V.  Schilder  rule  that  a military  accused 
must  first  exhaust  his  militeury  remedies  before  he  could  peti- 
tion the  civilian  courts  for  habeas  corpus.  It  also  affirmed 
Gus Ik  * s holding  that  the  "finality"  provisions  of  Article  76 
of  the  Uniform  Code  of  Military  Justice  would  not  "cut  off" 
habeas  corpus  power  in  the  civilian  courts. 

Justices  Black  and  Douglas  dissented.  They  would  have 
applied  Johnson  v.  Zerbst  to  courts -martial,  and  they  express- 
ly stated  that  in  their  view,  the  full  protections  of  the  Bill 
of  Rights  apply  to  servicemen,  except  to  the  extent  that  they 


;i 


'r 
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are  either  expressly  or  by  necessary  implication  Inapplicable. 
The  constitutional  issue  before  the  Court  in  Burns  was  the 
privilege  against  self- incrimination  (eunong  others)  ; and  as 
Justices  Black  and  Douglas  found  the  Fifth  Amendment's  self- 
Incrlmlnatlon  provisions  applicable  to  servicemen,  and  that 
the  protections  afforded  thereby  had  been  violated  in  Burns ' 
case,  they  would  have  granted  the  writ. 

Justice  Frankfurter  ultimately  said  that  he  wanted  more 
facts  and  more  time  to  consider  those  facts  before  he  made  a 
firm  decision.  However,  in  discussing  the  issues  as  he  saw 
them,  and  in  stating  the  issues  as  he  desired  them  to  be  de- 
veloped in  further  argument  and  decision  by  the  Court,  he  seems 
to  have  "hit  the  nail  on  the  head" — and,  in  so  doing,  he  also 
seems  to  have  disclosed  his  views  on  what  he  thought  the  out- 
come of  the  issues  Involved  should  be: 

I cannot  agree  that  the  only  inquiry  that  is 
open  on  an  application  for  habeas  corpus  challenging 
a sentence  of  a military  tribunal  is  whether  that 
tribunal  was  legally  constituted  and  had  jurisdic- 
tion, technically  speaking,  over  the  person  and  the 
crime.  Again,  I cannot  agree  that  the  scope  of  in- 
quiry is  the  same  as  that  open  to  us  on  review  of 
State  convictions;  the  content  of  due  process  in 
civil  trials  does  not  control  what  is  due  process 
in  military  trials.  Nor  is  the  duty  of  the  civil- 
ian courts  upon  habeas  corpus  met  simply  when  it 
is  found  that  the  military  sentence  has  been  re- 
viewed by  the  military  hierarchy  . . . 

Later,  when  Burns  v.  Wilson  was  denied  reconsideration, 

^3346  at  149. 
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Justice  Frankfurter  made  the  following  additional  remarks: 

If  the  main  opinion  stcuids,  matters  which  are  open 
for  collateral  attack  upon  a judgment  of  convic- 
tion entered  In  a United  States  District  court,  a 
constitutional  tribunal,  will  be  foreclosed  from 
Inquiry  when  the  judgment  of  conviction  collaterally 
assaulted  Is  that  of  a court-martial,  an  executive 
tribunal  of  limited  jvirisdiction  ^ hoc  in  nature, 64 
[After  citing  Johnson  v,  Zerbst.  Jxistice  Frankfurter 
went  on  to  say:]  . . . [I]f  a denial  of  due  process 
deprives  a civil  body  of  "jurisdiction,"  is  not  a 
milltciry  body  equally  without  "jurisdiction"  when  it 
makes  such  a denial,  whacever  the  requirements  of 
due  process  in  the  particular  circximstances  may  be?65 

Prom  the  foregoing  language,  the  direction  in  which 
Justice  Freuikfurter  was  heading  is  clear.  One  could  only 
wish  that  reconsideration  of  Burns  v.  Wilson  had  been  granted 
emd  that  the  Court  had  actually  met  the  Issues  which  Justice 
Frankfurter  saw. 

Justice  Minton  concurred  in  a separate  opinion,  but  the 
reason  that  he  would  not  grant  the  writ  was  based  on  the  old 
view  that  the  only  question  was  jurisdiction.  As  to  a service- 
man's rights  under  the  Bill  of  Rights,  those  to  Justice  Minton 
"are  committed  by  the  Constitution  and  by  Congress  acting  in 
pursuance  thereof  to  the  protection  of  the  militeiry  courts. 

The  confusion  in  the  lower  courts  which  has  resulted 
from  this  zurray  of  views,  and  from  the  fact  that  Justice  Frank- 


^^1^.  at  844. 

^^Id.  at  848. 

^^Id.  at  146  (footnotes  omitted) . 
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furter's  questions  were  not  answered  by  the  Court — then  or 
since — has  resulted  in  near  chaos,  which  will  be  reviewed 
in  the  following  section. However,  it  seems  fair  to  say 
that  if  Burns  stands  for  anything,  it  stands  for  a clear-cut 
holding  that  the  Bill  of  Rights  applies  to  servicemen.  This 
does  not  mean  that  courts -martial  are  to  be  equated  to  Arti- 
cle III  courts.  But  only  by  saying  that  the  Bill  of  Rights 
applies  could  there  be  any  issue  of  "constitutional  magni- 
tude" for  the  military  courts  to  give  "full  and  fair  consider- 
ation" to.  Clearly  Justices  Black  and  Douglas  held  that  the 
protections  of  the  Bill  of  Rights  apply  to  servicemen  before 
military  tribunals,  to  the  fullest  extent  possible.  And  Jus- 
tice Frankfurter  had  no  doubt  that  the  military  courts  are  "not 

freed  from  the  requirements  of  due  process  of  the  Fifth  Amend- 
68 

ment. " Thus  it  was  only  Justice  Minton  who  would  apparently 
hold  that,  since  the  Bill  of  Rights  did  not  apply  to  service- 
men, the  sole  issue  before  the  civilian  courts  would  be  the 
issue  of  technical  jurisdiction,  and  that  a serviceman's  "rights" 
would  be  only  those  which  Congress  gave  and  the  military  courts 


enforced. 


The  Supreme  Coxirt  has  not  actually  reconsidered  its 
Burns  decision  in  any  subsequent  case.  In  addition,  the  con- 


67For  judicial  commentary  on  the  confusion  generated  to 
date  by  Burns  v.  Wilson,  see  Allen  v.  VanCantfort,  436  F.2d 
625,  629-630  (1st  Cir.  1971). 


346  U.S.  at  149 
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fusion  resulting  from  Burns  itself  was  not  markedly  assisted 
by  the  companion  case  decisions  in  Jackson  v.  Tavlor^^  and 
Fowler  V.  Wilkinson. both  decided  in  1957.  These  cases 
did  not  actually  Involve  an  issue  within  the  purview  of  the 
Bill  of  Rights,  but  instead  each  went  back  to  the  Dvnes  v. 
Hoover  Inquiry  concerning  whether  the  military  tribunals  had 
acted  within  their  statutory  power.  Specifically,  the  ques- 
tion revolved  around  whether  the  intermediate  military  ap- 
pellate court  could  modify  the  sentence  in  these  cases,  when 
it  found  that  part  of  the  verdict  of  the  court-martial  was  in- 
valid and  must  be  set  aside.  While  the  rationale  in  these 
cases  seems  fairly  clear,  it  somehow  confused  the  Fifth  Cir- 
cuit Court  of  Appeals  in  the  1963  case  of  Williams  v.  Herl- 
tape.  so  that  the  court  ruled  that  Jackson  and  Fowler  in- 
dicated a repudiation  by  the  Supreme  Court  of  its  Burns  v. 
?:ilson  ruling,  and  a return  to  the  old  "jurisdiction  only" 
t.?st.  (However,  the  Fifth  Circuit  seems  to  have  forgotten 
its  Williams  v.  Heritage  opinion  in  later  cases. j other 
than  this  one  difficulty — which  if  it  ever  really  was  a diffi- 
culty now  appears  moot — the  Jackson  and  Fowler  cases  really 


®^353  U.S.  569  (1957) . 

'^°353  U.S.  583  (1957)  . 

”^^323  F.2d  731  (5th  Cir.  1963). 

^^See  Gibbs  v.  Blackwell,  354  P.2d  469  (5th  Cir.  1965). 
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add  nothing  to  the  development  of  constitutional  principles 
as  they  apply  to  the  military,  and  indeed  they  appear  to  be 
technically  correct  decisions — at  least  from  the  standpoint 
of  traditional  military  practice. 

The  closest  the  Supreme  Court  has  come  to  "reconsider- 


ing” its  Burns  opinion  is  perhaps  in  its  decision  in  the  cases 

74 


of  United  States  y.  Augenbllck  and  Juhl.  Augenblick  was  a 
Navy  officer  who  was  tried  and  convicted  by  general  court- 
martial  and  sentenced  to  be  dismissed  from  the  Navy.  He  sued 
in  the  Court  of  Claims  for  back  pay  on  the  theory  that  part  of 
the  evidence  against  him  was  admitted  in  violation  of  law  (the 
Jencks  Act) . juhl  was  an  enlisted  serviceman  who  was  convicted 
of  what  amounted  to  black  marketing  with  Post  Exchange  mer- 
chandise. He  was  sentenced  to  punishments  short  of  discharge, 
and  of  a sort  which  did  not  permit  review  by  the  Court  of  Mili- 
tary Appeals.  He  sued  in  the  Court  of  Claims  for  back  pay  on 
the  theory  that  the  evidence  against  him  was  admitted  in  vio- 
lation of  the  rules  of  evidence  concerning  accomplices’  testi- 
mony. The  cases  were  consolidated  in  the  Supreme  Court. 

A threshold  question  in  each  case  was  whether  a suit 
for  back  pay  was  barred  by  the  finality  provisions  of  Article 


^^Cf.  DeCoster  v.  Madigan,  223  F.2d  906  (7th  Cir.  1955) 
The  court  in  DeCoster  reached  exactly  the  opposite  conclusion 
on  exactly  the  same  issue  which  was  before  the  Supreme  Court 
in  the  Jackson  and  Fowler  cases  (supra,  nn.  68-69) . 


^^393  U.S.  348  (1969). 
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76  of  the  Uniform  Code  or  whether,  like  heibeas  corpus,  back 
pay  suits  in  the  Court  of  Claims  could  still  lie.  Augenblick 
auid  Juhl  argued  that  in  neither  of  their  cases  would  a peti- 
tion for  habeas  corpus  be  permissible,  since  Augenblick  had 
only  been  sentenced  to  dismissal  and  since  Juhl's  sentence 
to  confinement  had  run  before  he  initiated  any  legal  action 
at  all.  The  Court  of  Claims  had  ruled  on  this  point  that  when 
habeas  corpus  would  not  lie,  it  could  accept  a suit  for  back 
pay.  The  Supreme  Covurt  said 

[E]ven  if  we  assume,  arguendo,  that  a collateral 
attack  on  a court-martial  judgment  may  be  made  in 
the  Court  of  claims  through  a back-pay  suit  al- 
leging a "constitutional"  defect  in  the  military 
decision,  these  present  cases  on  their  facts  do 
not  rise  to  that  level. 75 

This  ruling  obviously  also  disposed  of  the  major  claim  made  by 
each  petitioner.  By  ruling  that  the  claim  made  by  each  peti- 
tioner concerning  the  issue  of  the  admissibility  or  inadmissi- 
bility of  certain  evidence  was  not  a question  in  either  case 
which  rose  to  a "constitutional  level,"  the  Supreme  Court  de- 
nied the  requests  for  relief. 

While  this  outcome  from  the  petitioners ' points  of  view 
was  obviously  unsatisfactory  and  negative,  the  decision  in 
Augenblick  and  Juhl  seems  only  to  affirm  the  view  that  Burns 
means  that  issues  which  are  of  a "constitutional  level"  can 
form  the  basis  for  intervention  by  the  civilian  courts.  In- 

^^Jd.  at  351-352. 
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deed,  the  tone  of  Augenbllck  and  Juhl  even  suggests  that  the 
civilian  courts  cein  apply  the  rationale  of  Johnson  v.  zerbst 
to  courts -martial — again,  when  the  issues  rise  to  a "consti- 
tutional level."  On  the  impact  of  Article  76  of  the  Uniform 
Code,  Aug enb lick  and  Juhl  appears  to  state  a preference  for 
suits  in  habeas  corpus — if,  of  course,  the  legal  posture  of 
the  case  would  permit  such  a suit.  However,  when  the  legal 
posture  of  the  case  would  not  permit  a suit  in  habeas  corpus 
(as  in  Augenbllck  and  Juhl) , it  also  appears  that  the  Supreme 
Court  will  not  cut  off  entirely  perhaps  the  only  route  of  ac- 
cess to  the  civilian  courts  which  the  individual  concerned 
might  have,  whether  that  route  be  a suit  in  the  Court  of 
Claims  for  back  pay,  or  perhaps  a suit  for  injunction  or  man- 
damus. Examples  of  these  other  types  of  suits  will  be  indi- 
cated in  another  section  of  this  discussion,  which  will  fol- 
low shortly.  But  the  point  to  be  made  here  is  that  the  total 
impact  of  Augenbllck  and  Juhl  is  that,  subject  to  certain  con 
ditions  such  as  the  exhaustion  of  military  remedies  and  the 
involvement  of  a question  rising  to  a "constitutional  level," 
one  way  or  einother  the  civilian  courts  will  be  open  to  ser- 
vicemen and  former  servicemen  to  adjudicate  claims  arising 
within  the  military. 

It  must  be  stressed,  however,  that  all  this  is  not  to 
say  that  courts-martial  are  now  to  be  considered  Article  III 
courts;  they  are  not.  There  is  nothing  in  either  Burns  or 
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Auaenbllck  and  juhl  which  would  overturn  Dvnes  v.  Hoover* s 
1858  ruling  that  although  the  court-martial  system  is  consti- 
tutional, courts -martial  are  not  Article  ill  courts  and  are 
not  required  to  meet  all  the  norms  applicable  to  Article  III 
courts.  What  B\irns  and  Auaenblick  and  Juhl  do  hold  is  that 
courts -martial  must  apply  those  portions  of  the  Bill  of  Rights 
which  can  be  applied,  to  the  extent  that  they  are  neither  ex- 
pressly inapplicable  or  inapplicable  by  necessary  implication. 

Before  turning  to  a survey  of  how  well  actual  vindica- 
tion of  these  rights  has  fared  in  other  Federal  courts,  a num- 
ber of  critical  decisions  by  the  Supreme  Court  concerning  the 
jurisdiction  of  courts -martial  should  be  mentioned. 

Article  2(11)  of  the  Uniform  Code  of  Military  Justice 

confers  jurisdiction  to  courts -martial  over  civilian  "persons 

serving  with,  employed  by,  or  accompar.ying  the  armed  forces 

outside  the  United  States"  and  its  Territories.  Beginning 

with  the  case  of  united  States  ex  rel.  Toth  v.  Quarles  in 

1955,  and  continuing  through  Relford  v.  commandant.  United 

76 

States  Disciplinary  Barracks  in  1971,  the  Supreme  Court  has. 


^^McElroy  V.  United  States  ex  rel.  Guagliardo,  361  U.S. 

281  (1960);  Grisham  v.  Hagan,  361  U.S.  278  (1960);  Kinsella  v. 
United  States  ex  rel.  Singleton,  361  U.S.  234  (1960);  Reid  v. 
Covert,  354  U.S.  1 (1957);  United  States  ex  rel.  Toth  v.  Quarles, 
350  U.S.  11  (1955).  For  a discussion  of  this  problem,  see 
B ishop , Court-Martial  jurisdiction  over  Military-Civilian  Hy- 
brids; Retired  Regulars.  Reservists  and  Discharged  Prisoners. 

112  U.  Pa.  L.  Rev.  317  (1964).  Relford  v.  Commandant,  United 
States  Disciplin^^ry  Barracks,  401  U.S.  355  (1971);  O'Callahan 
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in  essence,  held  that  Article  2(11)  is  unconstitutional. 

Further,  although  not  entirely  clear,  it  appears  to  have  limi- 
ted court-martial  jurisdiction  over  servicemen  themselves  to 
"service  connected"  offenses  and  (probably)  offenses  committed 
outside  the  United  States  and  its  Territories.  Again,  although 
not  completely  clear,  it  appears  that  the  rationale  which  the 
Court  has  used  in  reaching  these  decisions  is  that  since  courts- 
martial  do  not  meet  Article  III  standards,  court-martial  juris- 
diction will  not  be  extended  beyond  persons  actually  "in"  the 
Armed  Forces, and  even  then  jurisdiction  will  be  limited  to 
"service  connected"  offenses  and  (probably)  to  offenses  com- 
mltted  outside  the  United  States  and  its  Territoi ies. 

In  discussing  their  views  of  why  courts -martial  are  not 
a legally  satisfactory  substitute  for  an  Article  III  court,  the 
Justices  have  of  necessity  expressed  their  views  of  the  true 
nature  of  a court-martial,  justice  Black  wrote  the  principal 
opinion  in  both  Toth  and  Reid  v.  Covert.  Although  worded 
slightly  differently,  he  says  essentially  the  same  thing  in 
each  case.  Further,  when  justice  Douglas  wrote  the  opinion 


V.  Parker,  395  U.S.  258  (1969).  For  a complete  listing  of  all 
Court  of  Military  Appeals  cases  dealing  with  the  O'  Callahan  de- 
cision, plus  a list  of  commentary  of  the  problem,  see  the 
Relford  decision. 

^^See.  e.q..  Reid  v.  Covert  and  United  States  ex  rel. 
Toth  V.  Quarles,  both  suora.  n.  76. 

^®gee  Relford  v.  Commandant,  united  States  Disciplinary 
Bcirracks  and  0 'Callahan  v,  Parker,  both  supra  n.  76. 
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of  the  Court  in  O' Callahan  v.  Parker,  he  quoted  the  follow 
Ing  passage  from  Toth; 

We  find  nothing  In  the  history  or  constitution- 
al treatment  of  military  tribunals  which  entitles 
them  to  rank  along  with  Article  III  courts  as  ad- 
judicators of  the  guilt  or  innocence  of  people 
charged  with  offenses  for  which  they  can  be  de- 
prived of  their  life,  liberty  or  property,  unlike 
courts,  it  is  the  primary  business  of  armies  and 
navies  to  fight  or  be  ready  to  fight  wars  should 
the  occasion  arise.  But  trial  of  soldiers  to  main- 
tain discipline  is  merely  incidental  to  an  army's 
primary  fighting  function.  To  the  extent  that 
those  responsible  for  performance  of  this  primary 
function  are  diverted  from  it  by  the  necessity  of 
trying  cases,  the  basic  fighting  purpose  of  armies 
is  not  served.  And  conceding  to  military  personnel 
that  high  degree  of  honesty  and  sense  of  justice 
which  nearly  all  of  them  undoubtedly  have,  it  still 
remains  true  that  military  tribunals  have  not  been 
and  probably  never  can  be  constituted  in  such  way 
that  they  can  have  the  same  kind  of  qualifications 
that  the  Constitution  has  deemed  essential  to  fair 
trials  of  civilians  in  federal  courts.  For  instance, 
the  Constitution  does  not  provide  life  tenure  for 
those  performing  judicial  functions  in  military 
trials.  They  are  appointed  by  military  commanders 
and  may  be  removed  at  will.  Nor  does  the  Constitu- 
tion protect  their  salaries  as  it  does  judicial  sal- 
aries. Strides  have  been  made  toward  making  courts- 
martial  less  subject  to  the  will  of  the  executive  de- 
partment which  appoints,  supervises  and  ultimately 
controls  them.  But  from  the  very  nature  of  things, 
courts  have  more  independence  in  passing  on  the  life 
and  liberty  of  people  than  do  military  tribunals. 

Moreover,  there  is  a great  difference  between 
trial  by  jviry  and  trial  by  selected  members  of  the 
military  forces.  It  is  true  that  military  personnel 
because  of  their  training  and  experience  may  be  es- 
pecially competent  to  try  soldiers  for  infractions 
of  military  rules.  Such  training  is  no  doubt  par- 
ticularly important  where  an  offense  chaorged  against 
a soldier  is  purely  military,  such  as  disobedience 
of  an  order,  leaving  post,  etc.  But  whether  right 
or  wrong,  the  premise  underlying  the  constitutional 
method  for  determining  guilt  or  innocence  in  federal 
courts  is  that  laymen  are  better  than  specialists  to 
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perform  this  task.  This  idea  is  inherent  in  the 
institution  of  trial  by  jury, 79 

In  addition  to  the  foregoing  passage,  Justice  Black's 
elcdxsrations  in  Reid  v.  Covert  appear  to  paint  an  even  black- 
er picture  of  co\irts-mcu:tial,  from  a constitutional  stand- 
point. Beginning  by  saying  that  "Traditionally,  military 
justice  has  been  a rough  form  of  justice  emphasizing  summary 

procedures,  speedy  convictions  and  stern  penalties  with  a view 

80 

to  maintaining  obedience  and  fighting  fitness  in  the  ranks," 
Justice  Black  discusses  "command  influence"  as  an  almost  cer- 
tain result  of  the  nature  of  things,  and  the  harshness  of  mili- 
tary law,  in  that  "it  eitphasizes  the  iron  hand  of  discipline 

81 

more  than  it  does  the  even  scales  of  justice."  Although  he 
concedes  that  the  reforms  of  the  1950  Uniform  Code  of  Military 
Justice  are  good,  and  he  again  concedes  that  military  personnel 
aure  honest  and  have  a high  sense  of  justice,  he  worries  that 
the  reforms  are  merely  statutory  and  authorize  an  unacceptable 
degree  of  the  blending  of  executive,  legislative,  and  judicial 
functions  in  the  President  as  Commander-in-Chief . He  concludes 
that  he  believes  that  courts -martial  are  simply  not  capable  of 
vindicating  constitutional  rights,  and  that  "As  yet  it  has  not 
been  clearly  settled  to  what  extent  the  Bill  of  Rights  and  other 


i 


^^350  U.S.  at  17-18.  Quoted  395  U.S.  at  262-263. 
®°354  U.S.  at  35-36. 
at  38. 
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protective  parts  of  the  constitution  apply  to  military  trials." 

These  comments  by  Justice  Black  and  the  repetition  of 
pcurt  of  them  in  O* Callahan  by  Justice  Douglas  are  interesting 
vhen  compared  with  the  fact  that  these  two  Justices  dissented 
in  Burns  v.  Wilson  in  1953  and  would  have  granted  the  writ  of 
habeas  corpus  to  Bvurns  because  his  constitutional  rights  were 
not  fully  vindicated  in  his  military  court-martial  or  in  tne 
military  appellate  process. In  Burns  these  two  Justices  spe- 
cifically stated  that  they  believed  courts -martial  to  be  subject 
to  all  those  parts  of  the  Bill  of  Rights  not  expressly  inap- 
pliccible  or  not  inapplicable  by  necessary  implication.  Be- 
cause the  constitutional  privilege  at  stake  in  Burns  was  vio- 
lated in  their  view,  and  because  it  (the  privilege  against 
self-incrimination  in  the  Fifth  Amendment)  is  neither  express- 
ly nor  by  necessary  implication  inapplicable  to  military  trials, 
the  two  Justices  dissented  and  would  have  granted  the  writ  of 
habeas  corpus  to  Burns. 

It  is  submitted  that  the  different  natiire  of  the  issues 
in  the  cases  here  involved  explains  the  difference  between 
Justices  Black's  and  Douglas'  dissent  in  Burns  and  their  opin- 
ions in  Toth  V.  Quarles.  Reid  v.  Covert,  and  O' Callahan  v,. 
Parker.  To  insure  that  civilians  are  tried  in  Article  III 

at  37. 

®^346  U.S.  at  150-154. 


M 


r 


53 


courts,  and  to  Insure  that  even  servicemen  are  also  tried  in 
Article  III  courts  whenever  possible,  it  was  necessary  to 
"load  the  issue"  in  the  jurisdiction  cases,  so  to  speak.  By 
making  co\irts -martial  look  constitutionally  "bad"  in  those 
cases,  it  was  easier  to  say  that  the  competing  military  ixi- 
terests  (which  admittedly  have  genuine  weight)  should  not  pre- 
vail, and  that  court-martial  jurisdiction  should  be  limited 
emd  withdrawn  in  those  cases.  However,  in  a case  like  Burns . 
where  there  was  clearly  a proper  exercise  of  military  juris- 
diction, Justices  Black  and  Douglas  wanted  to  insure  that  the 
safeguards  of  the  Bill  of  Rights  are  applied  to  courts -martial 
to  the  fullest  extent  possible. 

Accordingly,  the  dire  statements  in  Toth  v.  Quarles  and 
Reid  V.  Covert  should  not  be  taken  as  diminishing  to  any  ex- 
tent the  apparent  theory  of  the  Supreme  Court  announced  in 
Burns  v.  Wilson  and  affirmed  (albeit  tacitly)  in  United  States 
V.  Auqenblick  and  Juhl.  To  whatever  extent  the  Bill  of  Rights 
can  be  applied  to  the  military  establishment,  these  cases  show 
that  the  Supreme  Court  will  do  so.  Indeed,  in  a perverse  sort 
of  way.  O' Callahan  v.  Parker  could  even  be  said  to  buttress 
this  view,  since  the  limitations  imposed  on  court-martial  jur- 
isdiction in  that  case  were  Imposed  lest  the  Fifth  Amendment's 
exception  of  cotirts -martial  "be  expanded  to  deprive  every  mem- 
ber of  the  armed  services  of  the  benefits  of  an  indictment  by 
grand  jury  and  a trial  by  a jury  of  his  peers, To  whatever 

®^395  U.S.  at  273. 
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extent  It  is  necessary  to  deprive  members  of  the  Armed  Forces 
of  the  full  protections  cf  the  Bill  of  Rights,  the  Court  will 
uphold  the  court-mcirtial  system  and  the  power  of  military  com- 
manders as  constitutional;  but  to  whatever  extent  the  privi- 
leges and  protections  of  the  Bill  of  Rights  can  be  applied  to 
a serviceman  when  he  is  brought  before  a court-martial,  the 
Supreme  Covirt  will  always  opt  to  apply  the  Constitution  as 
fully  as  possible. 

At  last  it  appears  safe  to  say  that  Chief  Justice  Chase's 
dictum  in  Ex  Parte  Milligan  is  not  the  law. 

C.  Developments  in  Other  Federal  Courts 

1.  The  United  States  Court  of  Military  Appeals 

In  1950,  when  Congress  enacted  the  Uniform  Code  of  Mili- 
teury  justice.  Article  67(a)  thereof  established  for  the  first 
time  in  American  military  jurisprudence  a formal  appellate 
court  not  under  the  control  of  the  military  departments  them- 
selves. The  first  session  of  the  Court  of  Military  Appeals 
convened  at  the  October  term,  1951,  since  the  uniform  Code 
did  not  become  effective  until  directed  to  be  implemented  by 
Executive  Order  on  31  May  1951.®^  In  view  of  the  rule  in 
Gusik  V.  Schilder  that  a serviceman  must  exhaust  fully  his 
remedies  within  the  military  sphere  before  his  case  can  be 
heard  in  habeas  corpus  by  the  Federal  civilian  courts,  and  in 

®^Exec.  Order  No.  10,214,  3 C.F.R.  408-731  (Supp.  1953). 
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view  of  the  fact  that  Bvirns  v.  Wilson  reaffirmed  that  rule  and 
added  the  requirement  that  the  Federal  civilian  courts  could 
not  consider  constitutional  issues  in  military  cases  unless 
the  militeiry  tribunals  had  failed  to  give  "full  and  fair  con- 
sideration" to  any  such  constitutionail  issues  Involved,  the 
position  taken  by  the  highest  court  in  the  military  judicial 
system  is  critical  to  an  analysis  of  exactly  what  constitu- 
tional rights  a member  of  the  Armed  Forces  actually  has. 

Prior  to  the  decision  in  Burns  v.  Wilson  in  1953,  the 
Coxirt  of  Military  Appeals  decided  two  cases  which  directly 
raised  constitutional  questions. 

86 

The  first  of  these  cases  was  united  States  v.  Clay. 

The  constitutional  issue  in  Clay  was  whether  certain  proce- 
dtires  at  courts -martial  constituted  due  process.  In  a unani- 
mous opinion  written  by  judge  Latimer,  the  court  first  defined 
"due  process"  as  "a  cotirse  of  legal  proceedings  according  to 
those  rules  and  principles  which  have  been  established  in  our 
system  of  jurisprudence  for  the  enforcement  and  protection  of 
private  rights."®^  The  critical  issue,  therefore,  was  the 
source  of  those  "rules  auid  principles" — the  Constitution,  or 
something  else?  In  deciding  this  critical  issue,  the  court 
delineated  a special  kind  of  due  process  which  it  called  "mili- 

®®1  U.S.C.M.A.  74,  1 C.M.R.  74  (1951). 

®^1  U.S.C.M.A.  at  77,  1 C.M.R.  at  77. 
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tary  due  process"  axKi  which  it  defined  as  follows: 

For  our  purposes,  and  in  keeping  with  the  principles 
of  military  justice  developed  over  the  years,  we  do 
not  bottom  [the]  rights  and  privileges  [of  military 
due  process } on  the  Constitution.  We  base  them  on 
the  laws  as  enacted  by  Congress.  But  this  does  not 
mean  that  we  can  not  give  the  same  legal  effect  to 
the  rights  granted  by  Congress  to  military  personnel 
as  do  civilian  courts  to  those  granted  to  civilians 
by  the  Constitution  or  by  other  federal  statutes. 88 
[Accordingly,  we  will  interpret  the  rights  granted 
to  military  personnel  by  Congress  by  civilian  fed- 
eral standards,]  aside  from  the  constitutional  due 
process  concept  threading  its  way  through  federal 

cases. 89 

90 

Similarly,  in  the  second  case.  United  States  v.  Welch, 
the  issue  was  whether  the  privilege  against  self -incrimination 
had  been  violated.  The  court  found  that  it  had,  and  reversed 
the  conviction;  however,  the  court's  reasoning  was  that  the 
facts  showed  a violation  of  Article  31,  Uniform  Code  of  Mili- 
teury  justice  (which  states  the  privilege  against  self-incrimi- 
nation) , and  not  a violation  of  the  Constitution.  Chief  Judge 
Quinn,  speaking  for  the  court  with  judge  Brosman  joining  him, 
said  "Military  due  process  requires  that  courts -martial  be 
conducted  not  in  violation  of  those  constitutional  safeguards 

which  Congress  has  seen  fit  to  accord  to  members  of  the  Armed 
91 

Forces."  Judge  Latimer  concurred  in  a sepeirate  opinion,  but 


®®ja. 
89 


1 U.S.C.M.A.  at  78-79,  1 C.M.R.  at  79. 
1 U.S.C.M.A.  402,  3 C.M.R.  136  (1952). 
®ll  U.S.C.M.A.  at  408,  3 C.M.R.  at  142. 
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he  did  not  mention  the  constitutional  Issue. 


Since  Judge  Latimer  wrote  the  opinion  of  the  court  In 
and  the  Chief  judge  wrote  the  opinion  in  Welch . and 
Judge  Brosman  concurred  in  both  major  opinions  in  each  case 
without  separate  opinion,  it  seems  fair  to  saj*  that,  prior 


P 


to  Burns  V.  Wilson,  the  Court  of  Military  Appeals,  like  Ad- 
miral Ruddock  in  the  Pea in  case  quoted  in  the  introduction 
to  this  paper,  thought  that  military  personnel  had  no  consti- 
tutional rights  other  than  those  which  Congress  had  seen  fit 
to  duplicate  in  specific  grants  in  the  Uniform  Code  of  Mili- 
tary Justice. 

In  the  first  case  after  Burns  v.  Wilson,  however,  a 

change  occurred — but  only  in  Chief  Judge  Quinn's  opinion. 

92 

That  first  case  was  United  States  v.  Sutton.  The  issue  in 
the  case  was  whether  Sutton  had  been  denied  the  right  to  con- 
front the  witnesses  against  him,  since  a deposition  taken  on 
written  interrogatories  only  was  admitted  into  evidence  against 
him  at  his  court-meirtial.  Judge  Latimer  ruled  that  there  was 
nothing  wrong  with  this  procedure,  since  Article  49  of  the 
Uniform  Code  specifically  authorized  the  procedure  in  any  non- 
capital case,  which  Sutton  was.  He  reasserted  the  rule  in  Clay 
that  military  due  process  equalled  only  those  rights  and  privi- 
leges granted  by  Congress,  and  since  Article  49  specifically 
authorized  the  procedure  in  question,  there  was  no  violation 
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3 U.S.C.M.A,  220,  11  C.M.R.  220  (1953) 
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of  military  due  process.  Judge  Brosman  conc\arred,  but  on  a 
historical  approach  that  at  the  time  the  Constitution  was 
adopted,  the  procedure  in  question  was  permitted  in  civil- 
ian courts;  therefore,  there  was  no  violation.  He  was  con- 
cerned that,  in  his  view,  the  Court  of  Military  Appeals  did 
not  have  the  power  to  rule  einy  part  of  the  Uniform  Code  uncon- 
stitutional, and  therefore  he  deemed  it  his  duty  to  attempt  to 
reconcile  Article  49  with  the  Constitution  as  much  as  possible — 
which,  to  him,  could  be  accomplished  by  his  historical  approach. 
Chief  judge  Quinn  dissented,  saying 

1 have  absolutely  no  doubt  in  my  mind  that  ac- 
cused persons  in  the  military  service  of  the  Nation 
are  entitled  to  all  the  rights  and  privileges  secured 
to  all  under  the  Constitution  of  the  United  States, 
unless  excluded  directly  or  by  necessary  implication, 
by  the  provisions  of  the  Constitution  itself  [citing 
Burns  v,  Wilson] , 

Similar  decisions  were  rendered  by  the  court,  with  each  of  the 
judges  taking  essentially  the  same  position  as  in  Sutton  (al- 
though the  facts  in  the  other  cases  raised  different  constitu- 
tional issues)  in  United  States  y,  wllliamson^^  and  United  States 

QC 

V,  Barnabv, 

The  next  case  which  the  court  considered  was  united 
States  V,  Voorhees,  Although  the  merits  of  this  case,  which 


^^3  U.S,C,M,A,  at  228,  11  C,M,R,  at  228, 
^4  U.S.C,M,A,  320,  15  C.M,R,  320  (1954) 
^^5  U,S,C,M,A,  63,  17  C,M,R,  63  (1954), 
^^4  U.S,C.M,A,  509,  16  C,M,R,  83  (1954), 
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for  the  first  time  raised  a First  Amendment  issue  in  the  court 
of  Military  Appeals,  will  be  discussed  in  detail  later,  suf- 
fice it  to  say  at  this  point  that  Voorhees  showed  an  even 
deeper  rift  of  opinion  between  the  judges  of  the  Court  of  Mili- 
teury  Appeals  on  the  issue  of  the  applicability  of  the  Bill  of 
Rights  to  courts -martial.  Lieutenant  Colonel  Voorhees  had  pub- 
lished a book  which  was  critical  of  United  States  actions  in 

97 

the  Korean  war.  Army  regulations  then  (and  now  ) required 
Voorhees  to  submit  his  manuscript  to  the  Department  of  the  Army 
for  prior  approval  before  publication,  upon  that  review,  the 
military  directed  Voorhees  either  to  change  certain  portions 
of  his  manuscript  or  not  to  publish.  Voorhees  published  any- 
way and  was  prosecuted  under  Article  92  of  the  uniform  Code 
for  violating  the  provisions  of  the  then-applicable  Army  regu- 
lation. As  a point  of  fact,  the  decision  of  the  Court  of  Mili- 
teory  Appeals  rested  on  the  sufficiency  of  the  evidence  and  the 
nature  of  the  military  directives  in  the  case,  and  not  on  any 
constitutional  point.  The  court  ended  up  by  reversing  the 

98 

conviction  and  directing  a rehearing,  which  never  was  held. 
However,  each  of  the  judges  in  his  separate  opinion  did  dis- 
cuss the  constitutional  issue. 


^^U.S,  Dept,  of  the  Army  Reg.  360-5,  27  Sept.  1967, 
para.  9fc,.  [Hereinafter,  all  such  regulations  will  be  cited 
as  "AR"  with  the  number  and  date  following,  united  States 
Air  Force  regulations  will  be  similarly  cited  as  "AFR"  with 
number  and  date . ] 

^®New  York  Times,  4 Nov.  1954,  p.  12,  col.  4. 
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Chief  Judge  Quinn  specifically  addressed  himself  to  the 
constitutional  point  of  whether  an  Army  regulation  which  re- 
quired, in  effect,  prior  permission  to  publish  and  authorized 
censorship  could  constitutionally  form  the  basis  of  a criminal 
prosecution  for  failure  to  comply  therewith.  For  reasons  to 
be  discussed  in  detail  later.  Chief  judge  Quinn  found  that  this 
abridgement  of  a member  of  the  Armed  Forces ' constitutional 
rights  to  be  justified,  even  assuming  the  First  Amendment  to 
be  applicable;  therefore,  he  found  no  constitutional  impair- 
ment. Obviously,  he  thought  that  the  constitutional  right  did 
exist;  it  was  just  in  this  case  that  the  serviceman's  rights 
evolved  into  something  different  from  what  might  accrue  under 
similar  circumstances  in  civilian  life. 

Judge  Latimer,  both  concurring  with  the  Chief  Judge  and 
dissenting,  concurred  on  the  legal  problems  concerning  the  regu- 
lation, the  evidence,  etc.,  and  therefore  agreed  to  direct  a re- 
hearing on  those  grounds.  He  did  dissent,  however,  over  the 
constitutional  approach  taken  by  the  Chief  Judge,  saying 

I believe  it  unwise  to  apply  civilian  concepts 
of  freedom  of  speech  and  press  to  the  military  ser- 
vice unless  they  are  compassed  within  limits  so  nar- 
row they  become  almost  unrecognizable,  undoubtedly, 
we  should  not  deny  to  servicemen  any  right  that  can 
be  given  reasonably. 

Judge  Brosman  dissented,  because  he  would  clearly  have 
applied  the  full  protections  of  the  First  Amendment  to  the  case; 


t 


i 


994  U.S.C.M.A.  at  531,  16  C.M.R.  at  105 
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therefore,  he  would  hold  that  the  military  requirement  for 
prior  approval  and  the  military  authority  to  censor  uncon- 
stitutional. He  said, 

[I]t  is  undesirable  that  a military  person,  by  vir- 
tue of  his  status  as  such,  may  become  subject  to 
the  Imposition  of  special  limitations  on  the  free- 
dom with  which  he  may  express  his  personal  views.  ... 
[E]ven  as  to  service  personnel,  I deem  applicable  to 
a partial — even  to  a substantial — extent  the  doctrine 
of  the  Supreme  Court  that  the  rights  deriving  from  the 
First  Amendment  to  the  Constitution  are  to  be  jealous- 
ly safeguarded  by  the  judiciary  ...  .100 

The  next  case  to  come  before  the  Court  of  Military  Ap- 
peals involving  a constitutional  issue  was  united  States  v. 
Deain.^^^  which  has  been  briefly  mentioned  previously.  To  re- 
state the  facts  in  that  case,  a Navy  admiral  had  been  chal- 
lenged as  a jviry  member  sitting  on  the  court-martial  which 
tried  Deain,  because  the  admiral  had  said  that  persons  in  the 
militciry  service  did  not  have  constitutional  rights,  except  as 
duplicated  by  Congress;  and  that  concerning  the  presumption  of 
innocence,  even  though  duplicated  by  Congress,  the  admiral  said 
that  he  believed  that  anyone  appearing  before  a Navy  general 
court-martial  was  "probably"  guilty  of  "something."  Because 
of  this  last  statement,  the  Court  of  Military  Appeals  unani- 
mously reversed  the  conviction.  However,  on  the  constitution- 
al issue,  they  again  split. 


IOO4  U.S.C.M.A.  at  545,  16  C.M.R.  at  119. 


^°^5  U.S.C.M.A.  44,  17  C.M.R.  44  (1954). 
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Chief  Judge  Quinn  paraphrased  the  admiral's  statement 

that  members  of  the  Armed  Forces  have  no  constitutional  rights 

other  than  those  which  might  be  duplicated  by  specific  grants 

from  Congress,  and  then  said  "As  to  [this  statement,]  we  dis- 

102 

agree  with  Admiral  Ruddock."  As  the  basis  for  his  grand 

"we"  (there  are  three  separate  opinions  in  Deain  itself) , the 
Chief  Judge  cited  Voorhees . which  itself  had  the  dvibious  honor 
of  consisting  of  three  separate  opinions  on  the  constitutional 
point! 

This  was  just  too  much  for  judge  Brosman,  VJhile  con- 
curring in  the  result  in  Deain.  he  had  the  following  to  say 
on  the  constitutional  issue; 

I prefer  to  disassociate  myself  from  the  use 
made  in  the  principal  opinion  of  the  Voorhees  case, 
cited  therein.  There  is  a good  deal  to  be  said  on 
the  question  of  whether  military  personnel  possess 
"any  constitutional  rights  other  than  those  which 
may  have  been  duplicated  by  specific  grants  from 
Congress" — but  i see  no  point  in  saying  it  here. 

Nor  do  I believe  that  this  Court  met  the  matter 

squarely  in  Voorhees. ^03 

Judge  Latimer  concurred  in  the  result,  but  he  did  not 
meet  the  constitutional  issue  at  all. 

It  should  be  noted  that  the  Sutton  case  was  decided  in 
1953,  just  following  the  Burns  y.  v/ilson  decision,  and  that 
Williamson,  Bar nab v.  Voorhees . and  Deain  were  all  decided  dur- 
ing the  next  year,  1954.  From  these  cases,  it  seems  fair  to 


1025 
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say  that  chief  Judge  Quinn  would  clearly  apply  the  Bill  of 
Rights,  to  the  extent  not  excluded  directly  or  by  necessary 
implication  from  the  Constitution  itself.  It  also  seems 
clear  that  judge  Latimer  would  not  apply  the  Bill  of  Rights 
at  all,  at  least  as  to  the  procedures  of  courts -martial.  As 
to  the  First  Amendment,  it  appears  that  judge  Latimer  would 
not  take  so  harsh  a view;  but  even  so,  he  thought  it  "unwise" 
to  apply  civilian  constitutional  standards  to  constitutional 
Issues  arising  within  the  military  context.  Finally,  it  ap- 
pears that  Judge  Brosman  would  go  along  with  the  views  of 
Judge  Latimer  on  procedural  aspects,  but  that  he  would  apply 
fully  those  constitutional  safeguards  which  did  not  deal  with 
the  conduct  of  trials.  This  appears  to  be  the  only  way  to 
reconcile  his  opinions  in  all  the  other  cases  with  his  opinion 
in  Voorhees . and  with  his  dissent  in  Dealn.  Unfortunately,  no 
further  opinions  from  Judge  Brosman  are  available,  since  his 
untimely  death  removed  him  from  the  court  shortly  after  these 
decisions,  and  he  was  replaced  by  judge  Ferguson. 

Oddly  enough,  another  four  years  was  to  pass  before 
the  Court  of  Military  Appeals  decided  another  case  involving 

104 

a constitutional  issue.  That  case  was  united  States  v.  Wysono. 

The  propriety  of  Wysong's  family's  conduct  on  a military  in- 
stallation was  the  subject  of  a military  Investigation.  Wysong 
had  been  ordered  not  to  talk  to  anyone  about  the  investigation. 

104 


9 U.S.C.M.A.  249,  26  C.M.R.  29  (1958) 
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He  did  and  was  tried  for  disobeying  the  order.  The  court  of 
Military  Appeals  reversed  the  conviction,  holding  the  order 
unconstitutionally  overbroad.  Judge  Ferguson,  writing  for  a 
unanimous  covirt,  said  "Unquestionably,  the  order  severely  re- 
stricted the  accused's  freedom  of  speech. 

In  1960  the  court,  in  United  States  v.  jacobv.^^^  recon- 
sidered its  Sutton  decision  concerning  whether  written  inter- 
rogatory depositions  violated  the  Sixth  Amendment  right  of  con- 
frontation. Judge  Ferguson  sided  with  the  Chief  judge  in  the 
opinion  that  it  did.  judge  Ferguson,  in  writing  the  opinion 
of  the  court,  really  said  no  more  than  Chief  Judge  Quinn  had 
said  in  his  dissent  in  Sutton; 

[I]t  is  apparent  that  the  protections  of  the  Bill 
of  Rights,  except  those  which  are  expressly  or  by 
necessary  implication  inapplicable,  are  available 
to  members  of  our  armed  forces. 107 

In  making  this  pronouncement,  judge  Ferguson  cited  Burns  v^ 

Wilson  and  a 1944  decision  of  the  Third  Circuit  Court  of  Ap- 

108 

peals.  United  States  ex  rel.  Innes  v.  Hiatt. 

As  might  be  expected.  Judge  Latimer  dissented,  citing 
his  opinion  in  Sutton.  This  was  Judge  Latimer's  final  consti- 
tutional case  with  the  Court  of  Military  Appeals,  as  his  term 


1059  u.S.C.M.A.  at  250,  26  C.M.R.  at  30. 

^°^11  U.S.C.M.A.  428,  29  C.M.R.  244  (1960). 

^®^11  U.S.C.M.A.  at  430-431,  29  C.M.R.  at  247. 
108i4i  p^2d  644  (3d  Cir.  1944).  See  Infra,  p.  73. 


65 

expired  and  he  was  not  reappointed.  He  was  replaced  by  Judge 
Kilday. 

The  first  case  to  Involve  a major  constitutional  issue 

in  the  Court  of  Militeiry  Appeals  after  Judge  Kilday 's  appoint- 

109 

ment  was  the  1963  case  of  United  States  v.  Culp.  The  issue 
in  that  case  was  whether  the  then-current  procedure  for  trial 
by  special  courts -martial  was  constitutional,  as  nonlawyers 
were  authorized  to  act  as  defense  covmsel,  if  the  prosecutor 
was  cdso  a nonlawyer.  Again  there  were  three  separate  opin- 
ions by  the  judges,  each  differing  over  their  ultimate  resolu- 
tion of  the  actual  issue  in  the  case.^^®  However,  they  were 


^®^14  U.S.C.M.A.  199,  33  C.M.R.  411  (1963). 

HOjudge  Kilday  wrote  the  principal  opinion  in  Culp.  He 
took  a historical  approach  and  determined  that  the  Sixth  Amend- 
ment's requirement  for  counsel  in  1791  did  not  mean  a lawyer. 
Thus  he  felt  that  the  military  procedure  complied  with  the 
cimendment,  historically.  Chief  Judge  Quinn  concurred  that  the 
use  of  military  nonlawyers  was  constitutional,  thus  joining 
with  Judge  Kilday  to  uphold  the  conviction  (which  was  other- 
wise lawful) . For  a number  of  complex  reasons  Involving  the 
"training"  which  military  nonlawyers  received.  Chief  Judge 
Quinn  thought  that  the  Sixth  Amendment's  requirement  of  coun- 
sel was  factually  met  under  the  circumstances.  Judge  Ferguson 
concurred  in  the  result  on  the  facts  of  the  case;  however,  he 
in  effect  dissented  on  the  constitutional  point  (although  he 
did  not  so  term  his  views) . He  stated  he  believed  counsel  to 
be  a meaningless  concept  unless  the  counsel  were  a trained  law- 
yer, and  he  called  military  nonlawyer  counsel  a military  "ana- 
chronism. " 

It  should  be  noted  that  the  Culp  decision  is  now  moot  be- 
cause the  1968  amendments  to  the  Uniform  Code  of  Militcury  Jus- 
tice require  that  every  accused  tried  by  special  court-martial 
"shall  be  afforded  the  opportunity  to  be  represented  by  [legal- 
ly-qualified]  counsel  [furnished  by  the  Government]  . . . un- 
less counsel  having  such  qualifications  cannot  be  obtained  on 
account  of  physical  conditions  or  military  exigencies."  Art. 
27(c)  (1)  . 
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unanimous  in  their  view  that  the  Sixth  Amendment  applied  to 
special  courts -meurtial  and  would  be  dispositive  of  the  issue. 

Judge  Kllday  wrote: 

I agree,  thoroughly  and  completely,  with  the 
view  that  members  of  the  military  are  not  shorn  of 
their  constitutional  rights  while  they  remain  in 
the  military  service.  . . . This  court  has,  in 
many  cases,  recognized  this  protection  of  military 
men  by  the  Bill  of  Rights. m 

Although  Judge  Kilday  did  not  cite  the  "many  cases"  where  the 
Cotiz  c of  Military  Appeals  had  held  that  the  Bill  of  Rights  ap- 
plied to  servicemen,  naturally  he  got  agreement  from  both  Chief 
Judge  Quinn  and  Judge  Ferguson  that  the  Bill  of  Rights  does  ap-  ' »] 

ply. 

Judge  Quinn  again  repeated  his  views  in  full: 

It  has  long  been  my  position  that  service  per- 
sonnel "are  entitled  to  the  rights  and  privileges 
secured  to  all  under  the  Constitution  of  the  united 
States,  unless  excluded  directly  or  by  necessary  im- 
plication, by  the  provisions  of  the  Constitution  it- 
self. "112 

Judge  Ferguson  said,  "I  am  satisfied  that  the  Sixth 

Amendment,  insofar  as  it  pertains  to  the  right  of  counsel, 

113 

applies  to  trials  by  cour ts -martial. " 

The  next  major  case  to  come  before  the  court  was  United 
States  V.  Tempia.^^'^  where  the  issue  was  whether  the  court 


^^^14  U.S.C.M.A.  at  206,  33  C.M.R.  at  418. 
^^^14  U.S.C.M.A.  at  216-217,  33  C.M.R.  at  428. 
^^^14  U.S.C.M.A.  at  219,  33  C.M.R.  at  431. 
^^^16  U.S.C.M.A.  629,  37  C.M.R.  249  (1967). 
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would  apply  the  requirements  of  the  Supreme  Court  decision  in 
Miranda  v.  Arizona^^^  to  courts -martial.  As  might  be  ex- 
pected, the  judges  essentially  repeated  themselves,  as  quoted 
edx}ve.  However,  in  addition,  the  principal  opinion,  written 
by  Judge  Ferguson,  added  a new  gloss  to  the  Court  of  Militairy 
Appeals ' views  on  Burns  v.  Wilson  and  the  relationship  of  the 
Court  of  Military  Appeals  to  the  Supreme  Court.  Judge  Ferguson 
wrote : 

That  military  law  exists  and  has  developed 
separately  from  other  Federal  law  does  not  mean 
that  persons  subject  thereto  are  denied  their  con- 
stitutional rights.  To  the  contrary,  the  very  is- 
sue before  the  Supreme  Court  in  Burns  v.  Wilson, 
supra,  was  whether  such  a denial  had  occurred.  The 
Chief  Justice,  in  an  opinion  in  which  three  other 
justices  concurred  (two  dissenting  justices  would 
have  gone  further  and  ordered  additional  examination 
of  the  facts  below) , pointed  out:  "The  federal  civil 
courts  have  jurisdiction  over  such  applications."  He 
then  went  on  to  state  the  duty,  of  this  Court  and  that 
of  every  other  judicial  body  inferior  to  it: 

"The  military  courts,  like  the  state 
courts,  have  the  same  responsibilities  as 
do  the  federal  courts  to  protect  a person 
from  a violation  of  his  constitutional 
rights. " 

• • • 

Mr.  Justice  Frankfurter,  while  opting  for  rear- 
gvunent  of  the  case,  nevertheless  had  no  doubt  that 
the  military  is  "not  freed  from  the  requirements  of 
due  process  of  the  Fifth  Amendment."  Burns  v.  Wilson, 
supra,  at  page  149. 

The  impact  of  Burns  v.  Wilson,  supra,  then,  is 
of  an  unequivocal  holding  by  the  Supreme  Court  that 
the  protections  of  the  Constitution  are  available  to 
servicemen  in  military  trials.  The  issue  on  which 
the  Covurt  divided  was  not  the  applicability  of  con- 
stitutional rights  but  the  scope  of  collateral  re- 


^^^304  u.S.  436  (1966) 


view  by  the  Federal  courts — "the  manner  in  which 
the  Court  should  proceed  to  exercise  its  power." 

Burns  V.  Wilson,  supra,  at  page  13 9. 

After  quoting  those  portions  of  united  States  v.  Jacoby  and 

United  States  v,  Culp,  already  quoted,  concerning  the  issue 

of  the  applicability  of  constitutional  safeguards,  judge 

Ferguson  continued: 

Thus,  it  will  be  seen  that  both  the  Supreme 
Court  and  this  Court  itself  are  satisfied  as  to 
the  applicability  of  constitutional  safeguards  to 
military  trials,  except  insofar  as  they  are  made 
inapplicable  either  expressly  or  by  necessary  im- 
plication .... 

The  point  need  not,  however,  be  belabored. 
Sufficient  has  been  said  to  establish  our  firm  and 
unshakable  conviction  that  Tempia,  as  any  other  mem- 
ber of  the  armed  services  so  situated,  was  entitled 
to  the  protection  of  the  Bill  of  Rights,  insofar  as 
we  are  herein  concerned  with  it.  we  pass,  there- 
fore, to  the  Government's  contention  that  Miranda, 
supra,  involves  a decision  in  the  area  of  the  Supreme 
Court's  supervisory  authority  rather  than  constitu- 
tional principles  .... 

At  the  outset,  we  must  note  that  the  Government's 
contention  misapprehends  the  extent  of  the  Supreme 
Court’s  supervisory  authority  over  the  administration 
of  criminal  justice.  It  goes  no  further  than  the 
bounds  of  the  Federal  judicial  system  .... 

A cursory  scrutiny  of  the  opinion  in  Miranda 
makes  crystal  clear  that  the  formulae  there  laid 
down  by  the  Court  are  constitutional  in  nature  .... 
[A] 11  [of  the  formulae  are]  indicative  of  the  fact, 
hardly  to  be  gainsaid,  that  the  Court  was  laying 
down  constitutional  rules  for  criminal  interrogation 
which  are  pcirt  and  parcel  of  the  Fifth  Amendment. 

...  Accordingly,  we  cannot  accept  the  Govern- 
ment's Ingenious  argument  that  Miranda,  supra,  does 
not  deal  with  constitutional  principles  and,  hence, 
may  be  rejected  by  this  Court,  in  light  of  the  safe- 
guards with  which  a military  accused  has  heretofore 
been  protected.  As  the  Chief  Judge  has  noted,  the 


’16  U.S.C.M.A,  at  633-634,  37  C.M.R.  at  253-254. 
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views  of  "the  Supreme  Court  of  the  United  States 
on  constitutional  issues"  are  binding  on  us  . . . 

To  the  foregoing.  Judge  Kilday  added 

I can  but  reiterate  my  certainty  that  this  Court 
is  bound  by  the  Supreme  Court  on  questions  of 
constitutional  import;  [and]  that  our  actioxis  in 
this  curea  are  reviewable  by  civil  tribunals  ... 

Surprisingly  enough.  Chief  Judge  Quinn  dissented  in 
Tempia.  but  only  because  he  thought  that  military  legal  prac- 
tice, as  it  had  developed  from  the  mandates  of  Article  31, 
uniform  Code  of  Military  Justice,  as  interpreted  by  the  Court 
of  Militeiry  Appeals,  fully  satisfied  all  constitutional  re- 
quirements in  the  criminal  interrogation  area,  and  because 
he  thought  that  the  Supreme  Court's  reliance  on  military 
practice  as  an  example  to  show  that  its  Miranda  rules  would 
be  practically  workable  in  the  civilian  sphere  iiidicated  that 
the  military  practice  already  complied  with  the  Miranda  rules. 
Chief  Judge  Quinn  did  not,  of  course,  change  his  view  concern- 
ing the  applicability  of  the  Bill  of  Rights  to  servicemen,  as 
previously  stated  by  him  in  the  cases  quoted  above. 

Due  to  the  death  of  Judge  Kilday,  his  chair  was  filled 
by  judge  Darden.  He  participated  in  three  cases  involving  the 
constitutional  issue  of  the  freedom  of  speech.  In  each  of  these 
1970  cases.  Chief  Judge  Quinn  wrote  the  opinion  of  the  court, 

11716  U.S.C.M.A.  at  634-635,  37  C.M.R.  at  254-255. 

^^®16  U.S.C.M.A.  at  643,  37  C.M.R.  at  263. 
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and  Judge  Dcurden  concurred  in  each  without  comment.  The 
cases  were  quite  similar,  so  quotation  from  only  two  of  them 
will  suffice  to  indicate  the  constitutional  determinations 
with  which  Judge  Darden  concurred. 

IIQ 

In  United  States  v.  Dciniels.  ^ Chief  Judge  Quinn 

wrote: 


The  right  to  believe  in  a pcirticular  faith  or 
philosophy  and  the  right  to  express  one's  opinions 
or  to  complain  about  real  or  imaginary  wrongs  are 
legitimate  activities  in  the  military  community  as 
much  as  they  are  in  the  civilian  community. 120 

121 

In  United  States  v.  Gray.  he  wrote: 

Servicemen,  like  civilians,  are  entitled  to  the 
constitutional  right  of  free  speech.  The  right  of 
free  speech,  however,  is  not  absolute  in  either  the 
civilian  or  military  community.  The  point  of  cur- 
tailment of  the  right  is  not,  and  perhaps  in  most 
instances  cannot  be,  delineated  in  template  form. 

Some  restrictions  exist  of  necessity  in  the  armed 
forces  which  have  no  counterpart  in  the  civilian 
community. 122 

Judge  Darden's  concurrence  with  these  pronouncements  clearly 
indicates  that  he  will  continue  the  tradition  established  in 
the  Court  of  Military  Appeals  that  the  Bill  of  Rights,  except 
where  it  is  either  expressly  or  by  necessary  implication  in- 
applicable, will  be  applied  to  servicemen.  This  is  particu- 


^^^19  U.S.C.M.A. 
U.S.C.M.A. 

^2^20  U.S.C.M.A. 
^2220  U.S.C.M.A. 


529,  42  C.M.R.  131  (1970), 
at  532,  42  C.M.R.  at  134. 
63,  42  C.M.R.  255  (1970). 
at  66,  42  C.M.R.  at  258. 
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leurly  critical,  since  with  several  changes  in  the  composition 
of  the  Court  of  Military  Appeals  at  the  end  of  1971,  Judge 
Dcurden  was  reappointed  the  Chief  Judge  of  the  court.  Former 
Chief  Judge  Quinn  is  still  a member  of  the  court,  but  no 
longer  the  Chief  Judge.  Judge  Ferguson  retired  and  waJ  re- 
placed by  Judge  Duncan.  Thus  while  it  is  too  soon  to  pre- 
dict the  trend  of  the  Court  of  Military  Appeals  with  its  new 
judge.  Judge  Duncan,  it  is  safe  to  assume  that  chief  judge 
Darden  and  Judge  Qulim  will  at  least  constitute  a majority 
to  continue  the  court's  tradition  that  the  Bill  of  Rights 
applies  to  servicemen. 

If  it  is  not  clear  from  the  foregoing,  perhaps  a word 
is  in  order  concerning  where  and  how  the  decision  is  made 
relative  to  what  portions  of  the  Bill  of  Rights  will  be  con- 
sidered inapplicable  to  servicemen,  either  because  they  are 
expressly  stated  in  the  Bill  of  Rights  itself  (such  as  the 
Fifth  Amendment's  exclusion  of  the  military  from  the  gremd 
jury  procedure  requirements),  or  (more  importantly)  those 
which  are  excluded  by  "necessary  implication."  The  prime 
source  of  such  determinations  is  clearly  the  Supreme  Court 
and,  to  a lesser  extent,  the  other  civilian  Federal  courts. 
This  is  clecirly  stated  in  the  Court  of  Military  Appeals ' de- 
cislon  in  United  States  v.  Templa.  The  second  source  is, 

obviously,  the  Court  of  Military  Appeals  itself,  as  the  high- 
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est  court  in  the  militciry  judicial  system,  its  rulings  are 
binding  on  the  lower  military  coxirts,  and  it  alone  exercises 


an  authoritative  interpretative  function  within  the  military 

system.  Thus  the  decisions  as  to  the  specific  applicability 

of  the  Bill  of  Rights  to  servicemen  will  not  be  an  Executive, 

administrative  decision,  or  even  a "military"  decision;  it 

will  be  a judicial  decision. 

It  is  well  to  remember  that  [the  Court  of  Military 
Appeals],  "like  the  state  courts,  have  the  same 
responsibilities  as  do  the  federal  courts  to  pro- 
tect a violation  of  constitutional  rights"  [quoting 
Burns  v.  Wilson.  346  U.S.  137,  142  (1953) ] . . . . 

I can  but  reiterate  my  certainty  that  [ the  Court  of 
Military  Appeals]  is  bound  by  the  Supreme  Court  on 
questions  of  constitutional  Import;  [and]  that  our 
actions  in  this  area  are  reviewable  by  civil  tri- 
bunals .... 124 


? 


2.  The  Lower  Federal  Courts 

After  the  decision  in  Johnson  v.  Zerbst  in  1938,  that 
a failure  to  follow  constitutional  requirements  imposed  on 
State  court  processes  through  the  Fourteenth  Amendment  would 
deprive  those  courts  of  jurisdiction  and  therefore  warrant 
issuance  of  a writ  of  habeas  corpus  by  the  Federal  courts,  it 
is  not  surprising  that,  notwithstanding  the  general  approach 
of  the  Supreme  Court  in  military  habeas  corpus  cases  before 
Burns  V.  Wilson,  some  of  the  lower  Federal  courts  "rebelled" 
and  applied  more  liberal  standards  to  military  habeas  corpus 
cases  before  them. 


U.S.C.M.A.  at  640,  643;  37  C.M.R.  at  260,  263. 


Because  of  the  small  size  of  the  military  establishment 
prior  to  World  War  II,  when  Johnson  v.  zerbst  was  decided, 
there  were  few  military  cases  reaching  the  Federal  courts 
until  World  War  II  got  under  way.  The  first  case  where  the 
court  applied  a more  liberal  standard  was  Schita  v.  King^^^ 
in  1943.  In  that  case,  the  accused  had  been  tried  by  a gen- 
eral court-martial  during  World  War  I for  mvurder.  The  Eighth 
Circuit  found  that  the  proceedings  at  the  court-mcirtial  were 
so  meaningless  that  they  reversed  the  decision  of  the  district 
court,  which  had  followed  the  traditional  line.  A new  hearing 
was  directed  to  determine  whether  a fair  trial  had  been  con- 
ducted. The  authority  cited  for  this  action  was  Johnson  v. 
Zerbst. 

The  Third  Circuit  fully  reviewed  a court-martial  in 

126 

United  States  ex  rel.  Innes  v.  Hiatt  in  1944.  Although  the 
court  found  no  error,  it  did  look  to  whether  the  accused  had 
been  given  due  process  at  his  court-martial.  The  District 
Court  for  the  Middle  District  of  Pennsylvania  in  1946  in  Hicks 
V.  Hiatt^^^  similarly  reviewed  the  due  process  aspects  of  the 
court-martial  in  question,  citing  United  States  ex  rel.  Innes 
V.  Hiatt  as  its  authority.  A similar  action,  citing  the  same 


125133  F.2d  283  (8th  Cir.  1943). 
126141  p.2d  644  (3d  Cir.  1944). 
127^4  F.  Supp.  238  (M.D.  Pa.  1946). 


case,  was  taken  by  the  District  coiart  for  the  District  of 
K2msas  in  1948  in  Beets  v.  Hunter. 

Adding  to  the  foregoing  the  Supreme  Court  case  of  wade 
V.  Hunter,  which  appeared  to  represent  a liberalizing  trend 
in  the  Supreme  Court's  view  of  the  proper  scope  of  inquiry 
on  military  habeas  corpus  cases,  the  Fifth  Circuit's  1949 
decision  in  Hiatt  v.  Brown^^^  found  that  Brown  did  not  have 
a "fair  trial,"  all  things  considered;  and  that  that  lack  of 
fairness  amounted  to  a denial  of  due  process,  which  warranted 
issuance  of  the  writ.  As  has  been  noted  earlier, when  ap- 
pealed  to  the  Supreme  Court,  this  case  was  reversed. 

Two  other  lower  Federal  court  cases  in  the  times  before 
Burns  V.  Wilson  are  borderline  as  to  whether  they  are  really 
liberal  decisions  or  simply  traditional  decisions  decked  out 

in  liberal  language.  The  first  of  these  cases  is  Anthony  v. 

132 

^ ^ J ^ ^ ^ ft  ^ .-A.  — — ^ 


Hqpter.' 


Although  the  court  cited  Johnson  v.  zerbst  as  the 


basis  for  its  decision,  perhaps  it  could  just  as  well  have 

cited  Dynes  v.  Hoover; 

[T]he  defects  pointed  out  above  are,  in  the 
studied  judgment  of  this  court,  too  serious  to  be 


^2875  F.  Supp.  825  (D.  Kan.  1948) . 

F,2d  273  (5th  Cir.  1949). 
^^^See  supra,  p.  33. 

I3I339  u.s.  103  (1950) . 

13271  F.  Supp.  823  (D.  Kan.  1947) . 
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ignored.  The  Congress,  in  its  wisdom,  has  pre- 
scribed the  procedure  to  be  followed.  It  has 
stated  categorically  what  ought  to  be  done. 

Whether  failure  to  do  the  things  required  be 
construed  as  a defect  precluding  the  acquiring 
of  jurisdiction  or  whether  the  failure  be  held 
to  deprive  the  accused  of  the  due  process  con- 
templated by  the  organic  law,  the  result  is  the 
same.  Relief  should  be  granted  . . . 

Although  the  court  "talked"  due  process,  it  really  decided 
that  the  court-martial  simply  did  not  follow  the  statutory 
requirements  imposed  by  Congress  and,  therefore,  that  the 
court-martial's  decision  was  void.  This  was  not  a new  rule. 
However,  it  must  be  said  that  the  court  was  at  least  willing 
to  ask  the  question  whether  the  court-martial  had  complied 
with  the  statutory  requirements  concerned;  when  Anthony's 
co-accused,  who  was  tried  in  a common  trial  with  him,  chal- 
lenged his  conviction  in  another  district  court,  the  judge 

simply  took  the  traditional  line,  found  jurisdiction  over 

134 

both  the  person  and  the  offense,  and  denied  the  writ. 

13  5 

In  the  second  case,  Kuykendall  v.  Hunter,  the  Tenth 
Circuit  decided  the  issue  whether  the  long-standing  military 
rule  of  joining  all  known  offenses  at  one  trial  proceeding 
(currently  still  required  by  paragraph  30g.,  Manual  for  Courts- 
Martial,  United  States,  1969  ) violated  due  process.  Again, 


at  831. 

^^^Arnold  V.  Cozart,  75  F.  Supp.  47  (N.D.  Tex.  1948). 
^^^187  F.2d  545  (10th  Cir.  1951). 

^^^Manual  for  Courts -Martial,  United  States,  1969  (Rev. 
ed.),  promulgated  by  Exec.  Order  No.  11,476,  34  Fed.  Reg. 
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although  the  coxirt  "talked"  due  process  and  found  that  the 

procedures  in  question  did  not  violate  it,  the  decision  was 

really  no  different  from  the  decision  of  the  Supreme  Court 

in  the  first  of  Captain  Oberlin  M.  Carter's  cases.  Carter  v. 
137 

Roberts . decided  in  1900.  Carter  there  alleged  that  an 
aggregate  sentence  composed  of  more  than  one  element  of  pun- 
ishment (that  is,  fine,  dismissal,  etc.),  was  double  punish- 
ment and  therefore  unconstitutional.  The  Supreme  Court  held 
that  this  form  of  punishment  was  authorized  by  Congress  in 
the  Articles  of  War  and  was  therefore  permissible.  All  that 
Kuvkendal 1 held  was  that  the  joining  of  all  known  offenses  at 
one  court-martial  proceeding  was  authorized  by  Congress  and 
therefore  was  not  illegal. 

Of  course  it  goes  without  saying  that  due  to  the  tradi- 
tional rule  in  military  habeas  corpus  cases,  there  were  also 

other  lower  Federal  courts  which,  as  in  the  case  of  Anthony's 
138 

co-accused,  simply  followed  the  traditional  approach  and 

almost  invariably  gave  no  relief,  since  they  usually  found 

that  the  court-martial  had  jurisdiction  and  had  acted  within 

139 

the  scope  of  its  statutory  powers. 


10502-11075  (1969).  (Not  published  in  C.F.R.  Hereinafter, 
the  Manual  will  be  cited  as  "M.C.M." j 

^3*^177  U.S.  496  (1900)  . 

^^^See  supra,  n.  134. 

‘ ’'*And«rson  v.  Hunter,  177  F.2d  770  (10th  Cir.  1949); 

• ■ . r«-th,  123  F.2d  40  (10th  Cir.  1941);  In  re  Wrublew- 

.1  V,.  143  (S.D.  Cal.  1947)  . 
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Diiring  this  same  period,  however,  the  United  States 

140 

Court  of  Claims  decided  Shapiro  v.  United  States  in  a 
liberal  fashion.  In  that  case,  Shapiro  contended  that  he 
had  been  given  insufficient  time  to  prepare  his  defense  be- 
fore the  court-martial  which  tried  and  dismissed  him  from 
the  service.  When  he  brought  a suit  for  back  pay,  the  Court 
of  Claims  held  that  the  procedures  at  Shapiro's  coxirt-martial 
violated  due  process,  and  that  his  Sixth  Amendment  right  to 
effective  counsel  was  also  violated;  and,  citing  Johnson  v. 
Zerbst.  the  court  granted  relief. 

Before  discussing  what  transpired  in  the  lower  Federal 
courts  subsequent  to  the  Supreme  Court's  decision  in  Bxirns  v. 
Wilson,  it  might  be  helpful  to  review  briefly  what  the  state 
of  the  law  was  as  a result  of  the  Burns  decision,  in  order  to 
formulate  a basis  of  analysis  for  what  has  happened  since  Burns . 

First,  it  must  be  stressed  that  Burns  did  not  overrule 
all  of  the  "old"  standards  whereby  the  Federal  courts  would 
test  military  habeas  corpus  cases.  Instead,  if  anything.  Burns 
broadened  the  scope  of  that  inquiry.  Therefore,  the  old  test 
of  classic  jurisdiction  over  the  person  and  the  subject  matter 
remained  valid.  Further,  Burns  specifically  reaffirmed  the 
Gusik  V.  Schilder  rule  that  the  military  accused  must  first 
exhaust  completely  his  militciry  remedies  before  the  Federal 
courts  could  act  in  habeas  corpus.  Also,  there  was  nothing 

140 


69  F.  Supp.  205  (Ct.  Cl.  1947). 


78 


in  Burns  to  overrule  the  old  concept  that  the  courts  could, 
look  to  the  statutory  power  of  the  military  tribunal,  but 
that  they  could  not  review  "mere  error"  not  amounting  to  an 
issue  which  reached  a "constitutional  level."  Burns  did  hold 
that  an  issue  reaching  a "constitutional  level"  to  which  the 
military  tribunals  did  not  give  "full  and  fair  consideration" 
would  authorize  the  Federal  courts  to  grant  habeas  corpus; 
and  regardless  of  the  complete  clarity  of  the  Augenblick  and 
Juhl  decision,  at  least  it  affirmed  that  proposition.  Finally, 
Burns  did  not  change  in  any  way  the  old  "hands  off"  rule  con- 
cerning executive  and  purely  military  decisions,  as  repre- 
sented most  recently  (at  that  time)  by  Orloff  v.  Willoughby. 

Second,  it  is  interesting  to  note  that  these  rules  ap- 
ply to  any  attack  on  the  military  in  the  civilian  courts.  As 
has  been  noted  above,  the  original  source  of  these  rules  was 
a line  of  cases  arising  mostly  out  of  courts -martial  which  had 
resulted  in  imprisonment,  thus  putting  the  petitioner  in  the 
legal  position  to  sue  for  a writ  of  habeas  corpus.  However, 
what  if — like  Augenblick — the  petitioner  had  simply  been  dis- 
missed, without  going  to  prison?  The  early  development  to 
solve  these  kinds  of  problem  was  a suit  for  back  pay  in  the 
United  States  Court  of  Claims.  The  Supreme  Court  has  ac- 
cepted a number  of  military  cases  arising  in  the  Court  of 
Claims;  but  when  it  did  so,  it  generally  applied  the  same 
rules  that  it  did  in  habeas  corpus  cases;  indeed,  the  "rule" 
outlined  above  that  the  Federal  courts  had  no  power  to  correct 
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and  review  "mere  error"  in  military  cases  was  decided  in  a 

141 

case  originating  in  the  Court  of  Claims.  More  recently, 

142 

under  current  Federal  statutes,  suits  for  either  mandamus 
to  compel  the  military  to  act^^^  or  for  an  injunction  to  pre- 
vent military  action^^^  have  been  brought. 

It  should  be  noted  that  there  is  a possibility  that 
future  suits  in  the  Court  of  Claims  for  back  pay,  or  for  man- 
damus or  injunctions,  in  military  cases j may  be  barred  by  the 
decision  of  the  Supreme  Court  in  United  States  v.  Augenblick 
and  Juhl;  however,  as  was  discussed  earlier,  it  is  (hopefully) 
doubtful  that  the  Supreme  Court  would  cut  off  access  to  the 
Federal  civilian  courts  by  those  servicemen  whose  factual 

situations  (like  both  Augenblick 's  and  Juhl's)  simply  did 

145 

not  give  them  the  legal  right  to  sue  in  habeas  corpus. 

The  point  to  be  made  here,  however,  is  that  the  courts 
have  uniformly  applied  the  rules  outlined  above  to  all  the 
types  of  cases  mentioned,  whether  it  be  strictly  a habeas  corpus 

^^^Keyes  v.  United  States,  109  U.S.  336  (1883). 

■‘■^^For  a complete  discussion  of  these  statutes,  see 
Cortrlght  v.  Resor,  325  F.  Supp.  797,  808-820;  reversed.  447 
P.2d  245  (2d  Cir.  1971)  . 

^^^See  Nbyd  v.  McNamara,  267  F.  Supp.  701  (D.  Colo.), 
affirmed.  378  F.2d  538  (10th  Cir.)  (per  curiam) ; cert. denied. 

389  U.S.  1022  (1967) . 

^^^See  Raderman  v.  Kaine,  411  F.2d  1102  (2d  Cir.  1969). 
^^^See  sunra.  p.  46  ff. 
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case,  or  a back  pay  suit,  or  a request  for  mandamus  or  In- 
junction. Therefore,  the  list  of  "rules"  outlined  above  may 
be  used  as  a convenient  sequential  order  of  discussion,  re- 
gardless of  the  exact  natvire  of  the  lawsuit.  However,  it 
will  become  readily  apparent  that,  since  Burns  and  even  with 
Its  more  liberal  rules,  servicemen  have  not  necessarily  been 
any  more  successful  in  challenging  collaterally  military  ac- 
tions in  the  lower  Federal  civilian  courts  than  they  were  be- 
fore Burns . 

Except  for  the  cases  of  Reid  v.  Covert  and  O' Callahan 

146 

V.  Parker  and  their  progeny,  virtually  no  cases  have  dealt 
with  the  issue  of  the  jurisdiction  of  courts -martial,  in  the 
technical  sense  of  jurisdiction  over  the  person. 

Burns  * reaffirmance  of  the  exhaustion  of  military  reme- 
dies rule  has  been  the  downfall  of  many  a case  in  the  lower 
courts.  Primarily  this  is  because  not  only  do  the  courts  re- 
quire the  serviceman  actually  to  go  through  the  entire  ap- 
pellate process,  which  is  what  would  normally  be  called  the 
"exhaustion"  of  remedies in  addition,  the  civilian  courts 
have  held  that  if  the  serviceman  did  not  raise  the  issue  in 
question  at  the  military  tribunal  or  administrative  board  be- 
low, he  failed  to  "exhaust"  his  military  remedies  by  depriv- 
ing the  military  authorities  of  a chance  to  "pass"  on  that 

^^^See  supra,  n.  76. 

^^^Beard  v.  Stahr,  370  U.S.  41  (1962) (per  curiam) ; Noyd 
V.  McNamara,  supra  n.  143;  Gorko  v.  Commanding  Officer,  314  P.2d 
858  (10th  Clr.  1963);  Reed  v.  Franke,  297  F.2d  17  (4th  Cir. 
1961);  Rank  v.  Gleszer,  288  F.  Supp.  174  (D.  Colo.  1968). 


claim,  therefore,  the  civilian  courts  refuse  to  aillow  the 
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Issue  to  be  raised  for  the  first  time  before  them. 

Perhaps  the  most  unpalatable  decision  in  this  context 

149 

is  that  of  Noyd  v.  McNamara.  Captain  Noyd  claimed  to  be 

a conscientious  objector.  He  applied  for  an  administrative 
discharge  from  the  Air  Force  on  that  ground  and  was  refused. 

He  sued  for  “declaratory  relief,  an  injunction,  and  writs  of 
habeas  corpus  and  mandamus , alleging  the  incorrectness 
of  the  administrative  refusal  to  discharge  him.  The  court 
ruled  that  Captain  Noyd  had  not  exhausted  his  military  "reme- 
dies" until  he  had  been  tried  by  a court-martial  for  wrong- 
fully refusing  to  obey  military  orders,  and  until  that  court- 
martial  ruled  on  the  validity  of  his  defense  that  he  could 
lawfully  refuse  to  obey  the  orders  because  he  conscientiously 
objected  to  them.  Captain  Noyd  was  therefore  forced  to  do 
just  that,  the  military  courts  rejected  his  defense,  and  he 
ended  up  in  prison. Luckily,  other  courts  have  not  been 

^^®McKinney  v.  Warden,  273  F.2d  643  (10th  Cir.  1959) ; 
Suttles  V.  Davis,  215  F.2d  760  (10th  Cir.),  cert. denied.  348 
U.S.  903  (1954),  rehearing  denied.  348  U.S.  932  (1955);  Easley  v 
Hunter,  209  F.2d  483  (10th  Cir.  1953);  Narum  v.  United  States, 
287  F.2d  897  (Ct.  Cl.  1960). 

^^^See  supra,  n.  143. 
at  702. 

^^^On  the  legal  ability  to  contend  that  orders  are  il- 
legal in  this  context,  where  they  cire  given  subsequent  to  an 
improper  denial  of  a request  for  discharge  as  a conscientious 
objector,  see  United  States  v.  Steward,  20  U.S.C.M.A.  272,  43 
C.M.R.  112  (1971),  and  United  States  v.  Larson,  20  U.S.C.M.A, 
565,  43  C.M.R.  405  (1971);  but  cf.  Paris!  v.  Davidson,  405 
U.S.  34  (1972),  reversing  435  F.2d  299  (9th  Cir.  1970). 
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SO  heursh  in  dealing  with  cases  involving  similar  circumstances; 
and,  indeed,  it  appeairs  that  on  the  basis  of  a cvirrent  Supreme 
Court  opinion,  if  the  Novd  case  itself  were  to  be  decided  by  a 
civilian  Federal  court  at  the  present,  it  might  go  the  other 

way. 153 

Only  a few  cases  have  turned  on  the  issue  of  the  statu- 
tory powers  of  the  court-martial,  and  its  corollary,  the  "mere 
error"  rule.  However,  most  of  those  cases  in  this  area  have 
simply  followed  the  traditional  rule  and  have  denied  relief, 

even  if  actual  error  (not  of  a "constitutional  level")  was 

^ j 154 
found. 

AS  to  the  new  rule  in  Burns  and  affirmed  in  Augenblick 
and  Juhl.  that  the  lower  Federal  courts  may  consider  claims 


152 


that  the  military  has  not  given  full  and  fair  consideration  to 
issues  of  a "constitutional  level,"  again  the  serviceman  has 


not  fared  well.  Some  courts  have  simply  ruled  that  the  point 

155 

questioned  did  not  have  constitutional  import.  This  has 

been  particuleirly  true  in  the  Court  of  Claims  since  it  was  re- 


152see  Hammond  v.  Lenfest,  398  F.2d  705  (2d  Cir.  1968) ; 
accord . Cooper  v.  Barker,  291  F.  Supp.  952  (D.  Md.  1968),  and 
Gann  v.  Wilson,  289  F.  Supp.  191  (N.D.  Cal.  1968). 

^^^Parisi  V.  Davidson,  supra,  n.  151. 

^54sn,ith  V.  Resor,  406  F.2d  141  (2d  Cir.  1969);  White 
v.  Humphrey,  212  F.2d  503  (3d  Cir.  1954);  Narum  v.  United  States, 
287  F.2d  897  (Ct.  Cl.  1960) ; Krivoski  v.  United  States,  145 
F.  Supp.  239  (Ct,  Cl.),  cert. denied.  352  U.S.  954  (1956). 

^^^Owings  V.  Secretary,  United  States  Air  Force,  447  F.2d 
1245  (D.C.  Cir.  1971),  reversing  298  F.  Supp.  849  (D.D.C.  1969); 
Allen  V.  VanCantfort,  436  F.2d  625  (1st  Cir.  1971) ; Smith  & 
Argyle  v.  McNamara,  395  F.2d  896  (10th  Cir,  1968), 
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versed  in  Augenbllck  and  Juhl  on  that  very  basis.  Other 

courts  have  ruled  that,  because  the  military  courts  have  fully 


considered  the  constitutional  issue,  they  must  deny  the  service 


man  relief — regardless  of  the  nature  of  the  consideration  given 


One  court  ruled  that  the  holding  in  Burns  meant  that  the  civil 


l^m  courts  could  consider  only  those  constitutional  claims  which 


the  accused  below  had  raised,  but  which  the  military  tribunals 


In  light  of  the  current  position 


of  the  Coxjrt  of  Military  Appeals  that  it  has  a duty  to  determine 
constitutional  claims,  using  the  guidelines  established  by  the 
Supreme  Court,  to  the  extent  that  they  are  applicable  to  the 
military  situation,  it  hardly  seems  possible  that  any  constitu- 
tional claim  actually  considered  by  the  Court  of  Military  Appeals 


could  reach  the  civilian  courts  in  a posture  where  they  would  con 


sider  the  claim.  On  the  other  hand,  it  is  possible  that  the  civil 


ian  courts  would  disagree  with  the  Court  of  Military  Appeals ' de 
cislon  on  the  constitutional  point  and  grant  relief.  That  has 


'Gallagher  v.  United  States,  423  F.2d  1371  (Ct.  Cl 


1970) 


■‘■^'United  States  ex  rel.  Thompson  v.  Parker,  399  F,2d 
774  (3d  Cir.  1968),  cert. denied,  393  U.S.  1124  (1969);  Palomera 
V,  Taylor,  344  F.2d  937  (3d  Cir.),  cert, denied.  382  U.S,  946 
(1965) ; Bennett  v,  Davis,  267  F.2d  15  (10th  Cir.  1959) ; Thomas 
V.  Davis,  249  F.2d  232  (10th  Cir.  1957);  Dickenson  v.  Davis,  245 
F,2d  317  (10th  Cir.  1957);  Dixon  v.  United  States,  237  F.2d  509 
(10th  Cir.  1956);  Mitchell  v.  Swope,  224  F.2d  365  (9th  Cir. 

1955) ; Bouchier  v.  VanMetre,  223  F.2d  646  (D.C.  Cir.  1955) ; 
Suttles  V.  Davis,  215  F.2d  760  (10th  Cir,),  cert. denied.  348 
U.S.  903  (1954);  Begalke  v.  United  States,  286  F.2d  606  (Ct. 
Cl.),  cert. denied.  364  U.S.  865  (1960). 

ISSsuttles  V.  Davis,  215  F.2d  760  (10th  Cir.  1954). 
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not  yet  occurred;  but  as  future  discussion  will  show,  there 
is  certainly  one  Court  of  Military  Appeals  decision  on  a con- 
stitutional issue  with  which  reasonable  men  could  heartily 
159 

disagree.  Additionally,  there  is  always  the  possibility 

that  the  court  of  Military  Appeals  would  refuse  to  hear  a 
case  involving  an  issue  which  was  of  a constitutional  level; 
or — as  in  the  case  of  Juhl  which  ultimately  reached  the  Su- 
preme Court  via  the  Court  of  Claims — the  case  could  be  one 
where  the  serviceman  was  simply  not  entitled  by  the  provi- 
sions of  Article  67(b)  of  the  Uniform  Code  of  Military  Jus- 
tice to  have  his  case  heard  by  the  Court  of  Military  Appeals. 
In  either  of  these  situations,  the  constitutional  issue  could 


reach  the  civilian  courts  without  ever  being  heard  by  the 
Court  of  Military  Appeals. 

Finally,  it  has  been  noted  that  Burns  did  not  change 

the  old  "hands  off"  rule  concerning  nonintervention  by  the 

civilian  courts  in  decisions  made  by  the  executive  and  the 

military.  This  rule  has  been  the  basis  for  the  denial  of 

more  requests  for  remedial  action  in  the  Federal  civilian 

160 

coxirts  than  any  other  single  rule  listed  above. 

i,  < - - 

^^^United  States  v.  Howe,  17  U.S.C.M.A.  165,  37  C.M.R, 
i 429  (1967) , discussed  in  detail  infra.  Part  IV. 

I ^^®Nixon  V.  Secretary  of  the  Navy,  244  F.2d  934  (2d 

I Cir.  1970) ; Byrne  v.  Resor,  412  F.2d  774  (3d  Clr,  1969)  ; 

‘ Raderman  v.  Kaine,  411  F.2d  1102  (2d  Cir.  1969);  United 

States  ex  rel.  Schonbrunn  v.  Commanding  Officer,  403  F.2d 
, 371  (2d  Cir.  1968),  cert. denied.  394  U.S.  929  (1969);  Fox 

I 

'/ 

kii 


I 


I 


i 

I 
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In  my  opinion,  these  results  are  not  shocking,  for  two 
reasons.  First,  as  noted  earlier,  if  the  case  involves  the  -j 

action  of  a court-martial,  and  if  the  case  is  actually  heard 
by  the  Court  of  Military  Appeals,  in  most  cases  the  Court  of 
Military  Appeals  will  decide  the  constitutional  issue  in  a 
manner  which  is  so  patently  correct  that  it  will  be  disposi- 
tive of  the  issue.  Second,  whether  the  case  was  heard  by  the 
Court  of  Military  Appeals  or  not,  and  particularly  if  the  case 
relates  to  an  administrative  action  by  the  military  establish- 
ment, it  is  a simple  but  true  fact  that  the  civilian  courts  are 
extremely  reluctant  to  intervene.  In  my  opinion,  this  reluc- 
tance is  proper.  Its  propriety  turns  on  the  concept  of  mili- 
tary discipline — a concept  which  will  be  discussed  in  detail 
in  the  next  section  of  this  paper  and  which  will  be  raised  re- 
peatedly thereafter.  What  military  discipline  is  all  about  is 
the  obedience  to  military  orders  and  military  law.  It  is  most 
effective  if  that  obedience  is  willing.  If  the  civilian  courts 
were  to  become  a ready  source  wherein  military  administrative 
decisions,  peirticularly,  could  be  challenged,  there  would  be  a 
strong  likelihood  that  the  "willing"  aspect  of  militaucy  disci- 
pline would  seriously  decline,  in  addition,  there  is  no  ques- 


V.  Brown,  402  F.2d  837  (2d  Cir.  1968) ; Davies  v.  Clifford,  393 
F.2d  497  (1st  Cir.  1968);  Noyd  v.  McNamara,  378  F.2d  538  (10th 
Cir.)  (per  curiam),  cert. denied.  389  U.S.  1022  (1967);  Brown 
v.  McNamara,  287  F.2d  150  (3d  Cir,  1967),  cert. denied.  390 
U.S.  1005  (1968) ; Feliciano  v.  Laird,  311  F.  Supp.  791  (E.D. 
N.Y.  1970) ; Anderson  v.  Laird,  316  F.  Supp.  1081  (D.D.C,  1970) ; 
Locks  V.  Laird,  300  F,  Supp.  915  (N.D.  Cal.  1969) ; Arnheiter  v. 
Ignatius,  292  F.  Supp.  174  (D.  Colo.  1968). 
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tion  that  the  military  is  autocratic  and  sometimes  unpleasant; 

it  was  for  demonstrating  that  aspect  of  military  life  that  the 

quotation  from  Judge  Moore  was  made  at  the  beginning  of  this 

paper.  If  the  courts  actively  granted  military  complaints,  they 

would  likely  be  flooded  with  them.  They  would  ultimately  end  up 

virtually  conducting  the  day-to-day  operations  of  the  military, 

and  possibly  end  up  mciking  some  of  its  policy  decisions.  This 

the  courts  have  been  properly  reluctant  to  do.  As  the  Supreme 

Court  phrased  it  in  Orloff  v.  Willoughby. 

Orderly  government  requires  that  the  judiciary  be 
as  scrupulous  not  to  interfere  with  legitimate  Army 
matters  as  the  Army  must  be  scrupulous  not  to  inter- 
vene in  judicial  matters.l^l 

On  the  other  hand,  where  clear  injustices  might  result 
or  have  in  fact  resulted,  but  where  the  case  does  not  fit  ex- 
actly within  the  "rules"  as  outlined  above,  there  ought  to  be 
some  way  by  which  those  injustices  could  be  corrected  in  the 
civilian  courts.  After  all,  one  would  think  that  the  purpose 
of  the  courts  is  to  see  that  justice  is  done  for  all;  and  the 
mere  fact  that  the  parties  involved  are  the  military  and  a par- 
ticular serviceman  should  not  be  a sufficient  reason  to  deny 
correcting  a real  injustice,  should  one  exist.  Particularly 
when  the  claim  of  injustice  is  bottomed  on  a constitutional 
principle,  it  seems  that  the  courts  should  at  least  adjudicate 
the  issue,  consistent  with  the  way  in  which  they  adjudicate 


i 


^^^345  U.S.  at  94. 
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such  Issues  arising  elsev^here  In  the  land. 

For  example,  the  rule  concerning  the  exhaustion  of  mili- 
tary remedies  would  be  an  appropriate  rule  in  both  the  military 
and  civilian  contexts  (certainly  the  military  should  be  given 
a chance  to  correct  Its  own  errors,  first.  If  there  be  errors). 
However,  blind  adherence  to  the  rule  should  not  happen,  as  In 
the  Novd  case.  Although  It  was  clear  that  Captain  Noyd's  re- 
quest for  administrative  dlschcurge  was  properly  denied,  the 
court  should  have  bottomed  Its  decision  on  that  fact — the  real 
Issue  In  the  case — and  not  on  a basis  that  Captain  Noyd  had  not 
"exhausted"  his  military  remedies  because  he  had  not  yet  been 
court-martlalled  for  refusing  to  comply  with  military  orders  In- 
consistent with  his  claimed  conscientious  objector  status,  and 
therefore  had  not  yet  raised  his  defenses  (If  any)  In  the  mili- 
tary courts.  Further,  even  at  the  time  Novd  was  decided.  It 
did  not  appear  that  a civilian  In  similar  legal  circumstances 
would  be  required  to  make  his  arguments  as  a defendant  in  a 
criminal  prosecution,  as  a prerequisite  to  seeking  relief  in 
the  Federal  courts. Fortunately,  with  the  recent  Supreme 
Court  decisloi.  in  Paris  1 v.  Davidson.  it  appears  that  the 
NOvd  decision  would  go  the  other  way  if  brought  before  the 

^^^See  the  discussion  of  Captain  Noyd's  argument  that 
Dombrowski  v.  Phister,  380  U.S.  479  (1965)  should  apply  to 
individuals  in  the  military,  Noyd  v.  McNamara,  378  F.2d  538, 

540  (10th  Cir.  1967)  . £f..  Paris!  v.  Davidson,  supra  n.  151, 

^^^See  supra,  n.  153. 
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courts  now.  Further,  it  is  not  surprising  that,  just  as  some 
lower  Federal  courts  were  more  "liberal"  in  their  application 
of  the  "rules"  prior  to  Burns  v.  Wilson,  so  some  courts  have 
been  similarly  "liberal"  in  their  dealing  with  military  cases, 
even  before  Par  is  i.  For  exaitple,  Hammond  v.  Lenfest^^^  on  vir- 
tually the  same  facts  as  Novd  v.  McNamara  specifically  rejected 
Novd  and  "did  justice." 

There  are,  fortunately,  other  examples  of  this  attitude. 

Initially  after  Burns . the  Court  of  Claims  was  fairly 
liberal  in  its  approach  to  military  cases. However,  after 
the  Supreme  Court  reversed  the  Court  of  Claims  in  the  Augenblick 
and  Juhl  decision,  holding  that  the  issues  on  which  the  Court  of 
Claims  had  granted  relief  did  not  equal  issues  of  constitutional 
import,  the  Court  of  Claims  has  rather  backed  off  from  its  liber- 
al approach.  For  example,  in  the  1970  decision  in  Gallagher  v. 
United  States. Gallagher  had  requested  back  pay  on  the  theory 
that  his  court-martial  was  invalid  because  of  a conflict  of  in- 
terests on  the  part  of  his  defense  counsel.  The  Court  of  Claims 
denied  relief,  holding  that  the  issue  did  not  rise  to  a "con- 

1^^399  p.2d  705  (2d  Cir.  1968). 

^^^Shaw  v.  United  States,  357  F.2d  949  (Ct.  cl.  1966), 
compare  with  Gearinger  v.  United  States,  412  F.2d  862  (Ct.  Cl. 
1969);  Hooper  v.  United  States,  326  F.2d  982  (Ct.  Cl.),  cert. 
denied.  377  U.S.  977  (1964);  Augenblick  v.  United  States,  377 
F.2d  586  (Ct.  Cl.  1967)  and  Juhl  v.  United  States,  383  F.2d 
1009  (Ct.  Cl.  1967),  both  reversed  sub  nom.  United  States  v. 
Augenblick  and  Juhl,  393  U.S.  348  (1969). 

I66423  F.2d  1371  (Ct.  Cl.  1970). 
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stltutlonal  level,"  and  had  the  following  to  say  about  its 
authority  after  the  Supreme  Court's  reversal  of  its  Aug enb lick 
decision: 


We  understand  FAugenblickl  to  mean  that  con- 
stitutional issues  triable  by  us  do  not  necessar- 
ily arise  when  a military  tribunal  that  fully 
acknowledges  a constitutional  right  takes  measures 
it  deems  in  good  faith  sufficient  to  implement  it, 
as  to  which  the  opinions  of  others  may  differ. 

Whatever  else  the  Congress  intended  by  the  final- 
ity language  [of  Article  76,  Uniform  Code  of  Mili- 
tciTi  Justice],  its  purpose  to  rely  wholly  on  the 
experience  of  military  tribunals  to  defend  the 
serviceman's  rights  in  such  an  instance  was  clear 
to  the  Supreme  Court  [in  Augenblickl .1^7 

There  have  been  examples  of  liberal  decisions  in  many 

168 

of  the  circuit  courts  of  appeal.  In  Ashe  v.  McNamara.  the 
First  Circuit  considered  a petition  requesting  mandamus  to 
the  Secretary  of  Defense  to  recharacterize  a discharge  issued 
under  other  than  honorable  conditions  by  a court-martial, 
where  the  accused  was  defended  by  counsel  with  a clear  con- 
flict of  interests.  The  covurt -martial  had  been  finally  ap- 
proved, and  the  accused  had  sought  administrative  recharacter- 
ization of  the  discharge,  without  success.  The  court  directed 
recharacterization  on  the  theory  that  the  accused  was  deprived 
of  his  constitutional  right  to  effective  counsel.  The  Second 
Circuit  in  Wasson  v.  Towbridge  remanded  an  administrative 


at  1378. 
^^®355  F.2d  277 
^^^382  F.2d  807 


(1st  Cir.  1965)  . 
(2d  Cit.  1967)  . 
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discheurge  case  to  the  district  court  for  a full  hearing  on 
the  issue  of  whether  petitioner  had  been  given  constitution- 
al due  process  in  the  administrative  discharge  proceedings 
against  him.  The  district  court  had  held  that  it  had  no 
authority  to  intervene  in  the  case,  when  the  Coast  Guard 
Academy  had  followed  its  own  regulations  in  the  case;  but 
the  Second  Circuit  determined  that  when  a constitutional  claim 
was  made,  the  Federal  courts  did  have  the  authority  and  were 
therefore  required  to  investigate  the  claim.  In  Dash  v.  Com- 
manding General^^^  and  Yahr  v.  Resor.^^^  both  cases  dealing 
with  the  First  Amendment  in  relation  to  the  distribution  of 
literature  on  military  installations  by  servicemen,  the  Fourth 
Circuit  required  full  justification  by  the  military  of  its 
reasons  why,  if  any,  distribution  could  not  be  allowed,  with 
the  assumption  that  distribution  wovild  be  required  should  not 
the  mllitcory  be  able  to  produce  sufficient  justification  other 
wise.  In  Rushing  v.  Wilkinson. the  Fifth  Circuit  actually 
reviewed  the  merits  and  quality  of  a military  court  decision 
in  the  case  before  it,  rather  than  simply  holding  that  the 
civilian  courts  had  not  the  lawful  power  to  "review"  mili- 
tary decisions.  The  Eighth  Circuit  in  Swisher  v.  United 


I 


I 

i 

1 


F.2d  427  (4th  Cir.  1970)  (per  cvuriam) , affirming 
307  F.  Supp.  849  (D.S,  Car.  1969) . 

^’^431  F.2d  690  (4th  Cir.  1970). 

172272  F.2d  653  (5th  Cir.  1959),  cert. denied.  364  U.S. 
914  (1960)  . 


States-**'-^  gr2mted  a petitioner  on  habeas  corpus  the  right  to 
raise  for  the  first  time  in  the  civilian  courts  the  issue  of 
his  mental  competency,  rather  than  saying  that  his  failure  to 
do  so  below  was  a failure  to  "exhaust"  his  military  remedies. 

In  Schwartz  v.  Covington. the  Ninth  Circuit  granted  an  in- 
junction against  the  Army  on  behalf  of  a serviceman  who  was 
being  administratively  separated  at  a point  where  he  had  over 
eighteen  yeeirs*  service.  The  serviceman  claimed  that  he  wanted 
to  challenge  the  sufficiency  of  the  discharge  proceedings  against 
him,  and  that  he  did  not  want  to  be  discharged  in  fact  until  he 
had  had  the  opportunity  to  appeal  his  discharge  to  the  Board 
for  Correction  of  Military  Records  and,  if  that  failed,  there- 
by perfect  his  right  to  contest  the  decision  in  the  civilian 
courts— all  without  being  discharged  first.  The  court's  in- 
junction thus  required  the  military  to  retain  the  petitioner 
on  active  duty  until  he  had  in  fact  exhausted  all  his  remedies 
against  being  involuntarily  separated.  In  Kennedy  v.  Comman- 
dant. the  Tenth  Circuit  actually  adjudicated  a constitu- 
tional claim  that  nonlawyer  counsel  at  a special  court-martial 
violated  the  Sixth  Amendment,  when  that  procedure  was  specifi- 
cally authorized  in  the  Uniform  Code  of  Militeiry  Justice,  and 

173354  p,2d  472  (8th  Cir.  1966). 

174341  F.2d  537  (9th  Cir.  1965). 

175377  p^2d  339  (10th  Cir.  1967). 
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to  the  Kennedy  case  itself — that  the  provisions  of  the  Uni- 
foinm  Code  in  this  regard  were  constitutional. 

Perhaps  of  all  the  cases  the  most  liberal  is  the  Dis- 
trict of  Columbia  Circuit  Court  of  Appeals  decision  in  Kauffman 

177 

V.  Secretary  of  the  Air  Force.  Kauffman  was  an  Air  Force 

officer  who  was  tried  by  court-martial  for  various  technical 
specifications  concerning  his  espionage-type  conduct  with  East 
German  agents,  and  for  his  failure  to  report  these  contacts  to 
appropriate  military  authorities,  as  required  by  certain  Air 
Force  regulations.  After  a full  review  by  the  Court  of  Mili- 
teiry  Appeals,  only  one  specification  remained.  Nonetheless, 
Kauffman  spent  two  years  in  prison  and  was  administratively 
discharged  for  his  conduct  (the  punitive  dismissal  adjudged 
by  the  court-martial  was  cancelled  and  the  administrative  dis- 
charge substituted  therefor) . Kauffman  alleged  various  con- 
stitutional defects  in  his  court-martial  proceedings,  all  of 
which  had  been  fully  considered  and  resolved  against  him  by 
the  Court  of  Military  Appeals. 

When  the  case  reached  the  Circuit  Court  of  Appeals  for 
the  District  of  Colximbla,  the  court  withheld  its  judgment  for 
some  time,  awaiting  the  decision  of  the  Supreme  Court  in 


^^^See.  supra,  n.  109. 

^^"^415  P.2d  991  (D.D.  Cir.  1969). 
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Auaenbllck  and  Juhl.  Whatever  Impact  that  decision  had  on 
the  decision  in  Kauffman,  there  is  no  question  that  the  court 
gave  a liberal  treatment  to  Kauffman's  complaints.  The  court 
in  fact  reviewed  all  the  issues  raised  by  Kauffman,  even  though 
they  had  been  adjudicated  by  the  Court  of  Military  Appeals, 
saying : 

We  think  the  scope  of  review  of  military  judg- 
ments should  be  the  same  as  that  in  habeas  corpus 
review  of  state  and  federal  convictions,  and  con- 
stitutional requirements  should  be  qualified  by 
the  special  conditions  of  the  military  only  where 
these  are  shown  to  require  a different  rule.^^^ 

While  not  all  of  the  above  "liberal"  cases  involved  a 

I 

constitutional  issue,  the  majority  of  them  did.  And  it  must 

1 

! be  stressed  that  merely  because  the  Federal  civilian  court  ad- 

judicated the  constitutional  issue  does  not  in  any  way  mean 
i that  the  court  found  the  military  decision  in  the  case  either 

I legally  or  constitutionally  incorrect.  On  the  contrary,  the 

I 

Tenth  Circuit  case  cited  above  resulted  in  a finding  of  no 

■ constitutional  error,  as  did  the  ultimate  decision  in  Kauffman 

' V.  Secretary  of  the  Air  Force.  Thus  it  is  not  the  actual  end 

result  of  the  decision  that  is  critical;  what  is  critical  is 
^ that  the  civilian  courts  fully  considered,  and  therefore  vin- 

dicated, a serviceman's  constitutional  claims. 

The  quotation  from  the  opinion  of  the  court  in  the 
I Kauffman  case  seems  to  articulate  most  clecorly  what  all  of 

at  992. 
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the  courts  making  "liberal"  decisions  have  been  tacitly  doing; 
the  Kauffmcm  court  was  perhaps  more  bold  than  the  others.  Fur- 
ther, the  harmony  between  the  quotation  above  in  the  Kauffman 
case  with  Justice  Frankfurter's  comments  in  Burns  v,  Wilson  is 
most  striking.  If  justice  Frankfurter  deplored  the  disparity 
that  could  result  if  State  and  Federal  civilian  decisions  could 
be  challenged  collaterally,  but  court-martial  decisions  could 
not,^^^  what  covirse  of  action  would  be  fair,  other  than  to 
bring  the  two  into  line?  And  certainly  since  one  set  of  es- 
tablished rules  would  have  to  give  way,  justice  Frankfurter 
appeirently  would  have  had  the  rules  concerning  military  cases 
to  be  changed,  just  as  the  Kauf f man  court  said.  Justice  Frank- 
furter's views  can  only  mean  "We  think  the  scope  of  review  of 

military  judgment  should  be  the  same  as  that  in  habeas  corpus 

180 

review  of  state  and  federal  convictions  , . , , " Although 
Justice  Frankfurter  did  say  that  he  did  not  "agree  that  the 
scope  of  inquiry  is  the  same  as  that  open  to  us  on  review  on 
State  convictions"  when  considering  a military  case,  he  con- 
tinued immediately  to  say  that  "the  content  of  due  process  in 
civil  trials  does  not  control  what  is  due  process  in  military 
trials, But  this  is  the  same  thing  that  the  District  of 
ColunOsia  Circuit  Court  is  saying  in  Kauffman,  when  it  says 


^“^^346  U,S,  at  844. 
^®°415  F.2d  at  992. 


^®^346  U.S.  at  149. 
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that  "constitutioncd.  requirements  should  be  qualified  by  the 
special  conditions  of  the  military  only  where  these  are  shown 
to  require  a different  rule."^®^  Both  Mr.  Justice  Frankfurter's 
comment  and  the  Kauffman  court  comment  merely  recognize  that 
the  Constitution  on  occasions  will  apply  differently  to  the 
military,  because  of  the  nature  of  the  military  environment 
and  the  demands  of  discipline.  This  is  the  same  as  saying  that 
the  provisions  of  the  Constitution  will  apply  to  servicemen  to 
the  full  extent  "except  insofar  as  they  are  made  inapplicable 
either  expressly  or  by  necessary  implication."  Additionally, 

this  is  the  same  formulation  of  the  rights  of  servicemen  under 
the  Constitution  which  Justices  Black  and  Douglas  made  in  their 
dissent  in  Burns . and  the  quotation  above  is  the  formula  re- 
peated frequently  by  the  Court  of  Military  Appeals  in  its  de- 


cisions. 


Finally,  it  would  appear  that  the  District  of  Colum- 


bia Circuit  Court  on  the  issue  of  the  burden  of  proof  would  place 
that  burden  on  the  Government,  when  a particular  constitutional 
privilege  was  Involved  and  the  Government  wanted  to  argue  that 
a rule  more  restrictive  of  constitutional  rights  should  be  ap- 


182415  F.2d  at  992. 

^®^United  States  v.  Tenpia,  16  U.S.C.M.A.  629,  634; 
37  C.M.R.  249,  254  (1967). 

^^^See  346  U.S.  at  150-154;  United  States  v.  Tempia, 
16  U.S.C.M.A.  629,  634,  37  C.M.R.  249,  254  (1967);  United 
States  V.  Culp,  14  U.S.C.M.A.  199,  216-217,  33  C.M.R.  411, 
428;  united  States  v.  Jacoby,  11  U.S.C.M.A.  428,  430-431, 

29  C.M.R.  244,  247  (1960);  United  States  v.  Sutton,  3 
U.S.C.M.A.  220,  228,  11  C.M.R.  220,  228  (1953). 
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plied  to  the  military.  Considering  the  high  regard  for  con- 
stitutional rights,  that  certainly  does  not  seem  unreasonable. 

D.  Summcury 

It  seems  clear  beyond  question  that  the  original  view 
of  the  drafters  of  the  Bill  of  Rights  was  that  those  amendments 
to  the  Constitution  were  simply  not  intended  to  apply  to  service- 
men. The  views  and  decisions  of  the  Supreme  Court  confirmed  this 
view  for  almost  a century  and  a half.  Thus  the  impact  of  Burns 
V.  Wilson's  recognition  that  servicemen  do  have  rights  emanat- 
ing from  the  Bill  of  Rights  makes  that  decision  indeed  notable. 

Following  Burns  v.  Wilson,  the  Court  of  Military  Appeals 
eventually  determined  that  servicemen  have  all  the  protections 
of  the  Bill  of  Rights,  except  those  which  are  expressly  or  by 
necessary  Inpllcation  inapplicable  from  the  wording  of  the  amend- 
ments themselves.  It  further  held  that  it  was  its  duty,  using 
the  Supreme  Court's  decisions  as  guides,  to  determine  which  of 
those  amendments  applied  and  to  what  extent  each  applied.  While 
this  position  markedly  assures  constitutional  safeguards  being 
applied  at  military  courts -martial,’  it  has  also  gone  markedly 
beyond  Burns . since  the  innovation  created  by  Burns,  if  liter- 
ally taken,  only  means  that  the  Federal  civilian  courts  may 
grant  relief  to  servicemen  whose  constitutional  claims  have 
not  been  "fully  and  fairly  considered"  by  the  military.  If 
the  claim  is  before  the  Court  of  Military  Appeals,  "full  and 


fair  consideration"  is  so  usually  accorded  that  the  Federal 


civilian  covirt  has  no  authority  to  cu:t — if  the  civilian  court 


takes  Burns  literally.  Accordingly,  some  lower  Federal  courts 
have  taken  a less  restrictive  view  than  a literal  reading  of 


Burns  would  require,  and  they  have  set  out  to  vindicate  con- 
stitutional claims  of  servicemen  to  the  same  extent  that  such 


a claim  would  be  adjudicated  if  it  arose  from  either  a State 
or  Federal  court  and  not  from  a Federal  court-martial.  Fur- 
ther, the  Supreme  Court's  decision  in  Augenblick  and  Juhl  does 
not  seem  to  be  contrary  to  this  position — at  least  insofar  as 
hcQjeas  corpus  suits  are  concerned. 

Of  course  no  one  can  predict  with  accuracy  and  certainty 
what  the  Supreme  Court  would  hold,  if  it  were  faced  with  a 
future,  clear-cut  case  involving  a constitutional  right  which 
vinder  a technical  application  of  the  Burns  ruling  could  not  be 
considered,  but  which  under  any  sense  of  justice,  should  be  con- 
sidered by  the  Federal  judiciary.  Considering  what  has  happened 
since  Burns . both  in  the  Court  of  Military  Appeals  and  in  the 
lower  Federal  courts,  and  if  faced  squarely  with  the  issue,  it 
would  seem  to  be  the  better  decision  for  the  Supreme  Court  to 
rtile  clearly  (at  last!)  that  the  Bill  of  Rights,  except  where 
it  is  expressly  or  by  necessary  implication  inapplicable,  does 
apply  to  servicemen,  and  that  the  Federal  courts  can  vindicate 
a serviceman's  constitutional  claims  the  same  as  they  can  those 


of  einy  other  citizen. 

In  any  event,  it  appears  clear  that  the  "original  under- 


98 


standing"  of  a serviceman's  constitutional  rights  is  clearly 
not  the  current  understanding  of  those  rights;  and  that,  even 
though  there  is  no  direct  ruling  of  the  Supreme  Court  so  stat- 
ing, the  Bill  of  Rights  does  now  apply  to  servicemen,  except 
where  the  courts  determine  that  it  is  either  expressly  or  by 
necessary  implication  Inapplicable. 


PART  II 


THE  FIRST  AMENDMENT;  SOME  BASIC  CONSIDERATIONS 

Congress  shall  make  no  law  respecting  an  es- 
tablishment of  religion,  or  prohibiting  the  free 
exercise  thereof;  or  abridging  the  freedom  of 
speech,  or  of  the  press;  or  the  right  of  the  people 
peaceably  to  assemble,  and  to  petition  the  Govern- 
ment for  a redress  of  grievances. 

— The  First  Amendment 

An  initial  reading  of  the  First  Amendment  to  the  united 
States  Constitution  gives  the  impression  that  it  speaks  of  many 
fragmented  ideas — the  establishment  of  religion,  the  free  exer- 
cise of  religion,  free  speech,  and  so  on.  However,  for  dis- 
cussion purposes  herein,  the  eunendment  will  be  divided  into 
two  broad  categories:  freedom  of  religion,  and  freedom  of  "ex- 
pression." 

The  second  of  these  categories  requires  some  definition. 
Freedom  of  the  press  and  the  right  to  petition  the  Government 
for  redress  appear  to  be  quite  disparate.  However,  the  use  of 
the  word  "expression"  to  encompass  all  the  concepts  of  the 
First  Amendment — other  than  those  dealing  with  religion — has 
come  into  being, and  appropriately  so.  If  the  press  may 
print  whatever  it  wills,  that  amounts  to  the  right  of  the  au- 
thors emd  the  publishers  to  express  themselves  freely.  Since 
assemblies  of  people  are  usually  for  the  purpose  of  communi- 

185t.  Emerson,  The  System  of  Freedom  of  Expression  17- 
18  (1970).  [Hereinafter  cited  as  "Emerson."] 


eating  certain  ideas  between  those  preser’ — and  sometimes  to 
others  not  present — assembly  is  also  a form  of  expression. 

The  scune  is  true  of  petitioning  the  Government, 

Before  turning  first  to  a specific  discussion  of  a 
serviceman's  right  to  religious  freedom,  and  then  to  his  right 
to  express  himself  freely,  certain  other  matters  should  be 
considered.  Not  only  should  any  necessary  terms  be  defined, 
but  other  considerations  common  to  an  examination  of  both  por- 
tions of  the  First  Amendment  are  relevant.  Among  these  are  a 
discussion  of  the  basic  premise  of  the  freedom  of  belief;  a 
very  general  and  brief  discussion  of  the  present  confused  state 
of  the  civilian  law  concerning  the  First  Amendment's  provisions 
relating  to  freedom  of  expression;  a discussion  of  the  interest- 
ing and  complex  question  of  whether  the  First  Amendment,  on  its 
own  terms  applies  to  servicemen  at  all;  and,  finally,  a brief 
discussion  of  the  concept  of  military  discipline,  which,  as 
the  discussion  proceeds,  will  be  of  obvious  importance  to  un- 
derstanding the  nature  of  a serviceman's  right  to  both  freedom 
of  religion  and  freedom  of  expression.  These  points  will  be 
discussed  seriatim. 

A.  The  Basic  Premise:  Freedom  of  Belief 

Freedom  of  fsllent)  belief  or  disbelief  is  obviously 
beyond  the  control  of  Government — short,  perhaps,  of  "brain- 
washing" in  the  psychological  sense.  It  therefore  does  not 
really  need  the  First  Amendment.  However . freedom  of  (silent) 
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belief  Is  obviously  the  base  from  which  springs  the  outward 
(either  action  or  non-silent)  manifestations  of  both  religion 
and  expression. 

The  point  is  most  clear  relative  to  religion;  indeed, 
a common  synonym  for  the  word  "religion"  is  the  word  "faith," 
which  is  usually  defined  as  a set  of  beliefs  about  God.  Thus 
the  right  to  believe  whatever  one  wants  about  things  religious 
is  essential  to  any  meaningful  concept  of  freedom  of  religion. 

And  the  same  is  true  of  freedom  of  expression.  The  only 
difference  is  that  the  subject  of  the  belief  does  not  neces- 
sarily concern  spiritual  matters;  the  belief  can  be  about  any- 
thing. But  before  people  speak,  publish,  assemble  for  some 
purpose,  or  petition  the  Government  for  the  redress  of  some 
grievance,  they  must  first  have  ideas  and  thoughts — beliefs, 
if  you  will. 

As  Professor  Thomas  I.  Emerson  points  out  in  the  early 

pages  of  his  book  The  System  of  Freedom  of  Expression. 

Forming  or  holding  a belief  occurs  prior  to  ex- 
pression. But  it  is  the  first  stage  in  the  process 
of  expression,  and  it  tends  to  progress  into  ex- 
pression. Hence  safeguarding  the  right  to  form 
and  hold  beliefs  is  essential  in  maintaining  a sys- 
tem of  freedom  of  expression.  Freedom  of  belief, 
therefore,  must  be  held  included  within  the  pro- 
tection of  the  First  Amendment.  This  proposition 
has  Indeed  been  accepted  consistently  and  without 
hesitation  by  all  courts  and  commentators. 186 


IS^Emerson  at  21-22 
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In  the  co\irts,  the  major  comment  concerning  freedom  of 

belief  tends  to  revolve  around  religious  belief;  however,  like 

Mr.  Emerson's  comment  quoted  above,  all  such  comments  are 

equally  applicable  both  to  religion  and  to  expression.  For 

example,  while  Mr.  Emerson's  topic  of  discussion  was  freedom 

of  expression  in  the  passage  quoted,  he  continues  immediately 

by  himself  quoting  this  passage  from  Mr.  Justice  Roberts' 

187 

opinion  in  Ccintwell  v.  Connecticut.  a case  Involving  free- 
dom of  religion: 

The  constitutional  inhibition  of  legislation  on  the 
subject  of  religion  has  a double  aspect.  On  the  one 
hand,  it  forestalls  compulsion  by  law  of  the  accept- 
ance of  any  creed  or  the  practice  of  any  form  of  wor- 
ship. Freedom  of  conscience  and  freedom  to  adhere  to 
such  religious  organization  or  form  of  worship  as  the 
individual  may  choose  cannot  be  restricted  by  law.  On 
the  other  hand,  it  safeguards  the  free  exercise  of  the 
chosen  form  of  religion.  Thus  the  Amendment  embraces 
two  concepts — freedom  to  believe  and  freedom  to  act. 

The  first  is  absolute  but,  in  the  nature  of  things, 
the  second  cannot  be.  Conduct  remains  subject  to  regu- 
lation for  the  protection  of  society. 188 

Great  debate  has  centered  about  the  words  of  the  First 

Amendment's  mandate  that  "Congress  shall  make  no  law  . . . ." 

Mr.  Justice  Black  took  an  "absolutist"  position  that  the  phrase 

"no  law"  meant  exactly  that,  in  relation  to  any  aspect  of  ei- 

189 

ther  freedom  of  religion  or  freedom  of  expression.  However, 


t 

7 


187310  u.S.  296  (1940). 

, 188^^  303-304;  quoted  in  Emerson  at  24. 

■ 189see  e.g. . New  York  Times  Co.  v.  Sullivan,  376  U.S. 

254,  293  (1964)  (concurring) ; see  also  Meikel john.  The  First 
Amendment  is  an  Absolute.  1961  Sup.  Ct.  Rev.  245. 
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as  the  passage  from  Cantwell  v.  Connecticut  quoted  above  clear- 
ly indicates,  the  majority  of  the  Supreme  Court  has  never  held 
that  the  entire  First  Amendment  is  an  absolute.  Instead,  they 
have  held  that  only  freedom  of  belief  is  an  absolute,  while  the 
exercise  of  that  belief --whether  by  religious  activity  or  by 
mere  expression — cannot  be,  in  the  natvure  of  things,  absolute. 

As  to  members  of  the  military,  the  same  rule  is  true. 

In  1970  the  Cotirt  of  Military  Appeals  considered  a conviction 
of  an  offense  laid  under  the  "crimes  and  offenses  not  capital" 
portion  of  Article  134  of  the  Uniform  Code  of  Military  Justice. 
The  specification  charged 

that,  with  intent  to  interfere  with  the  loyalty,  morale, 
and  discipline  of  named  members  of  the  Marine  Corps, 

[the  accused]  urged  and  attempted  to  cause  insubordina- 
tion, disloyalty,  and  refusal  of  duty  on  the  part  of 
said  members  contrary  to  18  U.S.C.  § 2387.^^0 

The  opinion  of  the  court  began  with  the  proposition  that  "The 

right  to  believe  in  a particular  faith  or  philosophy  ...  [is 

a]  legitimate  activit[y]  in  the  military  community  as  much  as 

191 

...  in  the  civilian  community. " While  the  case  clearly 
involved  an  issue  centering  on  freedom  of  expression,  it  is 
interesting  to  note  that  the  Court  of  Military  Appeals  spoke 
of  the  freedom  to  believe  in  a particular  "religion  or  philos- 
ophy"  (emphasis  added) , thus  equating  them  insofar  as  the  issue 


^^^United  States  v.  Daniels,  19  U.S.C.M.A.  529,  531, 

42  C.M.R.  131,  133  (1970). 

15^19  U.S.C.M.A.  at  532,  42  C.M.R.  at  134.  i 
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of  freedom  of  belief  is  concerned. 

One  could  contend  that  the  foregoing  is  not  required  to 
be  discussed  or  even  mentioned  in  this  paper;  after  all,  as 
said  ecirlier,  it  is  virtually  impossible  for  the  Government  to 
control  thought.  But  expression  of  thoughts,  or  actions  based 
on  them,  are  entirely  different  matters.  Thus  what  the  courts 
have  really  done — cind  the  point  of  this  discussion — is  only  to 
recognize  the  fact  that  mankind’s  thoughts — ^his  beliefs — are 
ultimately  uncontrollable,  short  of  "brainwashing." 

Even  so,  the  basic  concept  of  freedom  of  belief  is  so 
important  to  any  discussion  of  the  First  Amendment  that  it 
must  be  mentioned:  While  freedom  of  belief  is,  in  the  nature 
of  things,  factually  uncontrollable  and  therefore  is  legally 
recognized  as  an  "absolute,"  action  and  expression  based  on 
one's  beliefs  are  factually  controllable  and  they,  therefore, 
will  be  "subject  to  regulation  for  the  protection  of  society." 
Thus  the  real  question  is  inevitable;  When  is  the  regulation 
in  question  constitutional?  That  will  be  the  subject  of  the 
discussion  which  follows. 

B.  The  Law  of  the  First  Amendment;  A Brief  Overview 

The  essence  of  the  legal  issue  involved  in  the  First 
Amendment  has  just  been  stated;  if  freedom  of  belief  is  an 
absolute,  but  freedom  of  religion,  action,  and  expression  are 
not  absolutes,  what  are  the  parameters?  If  these  "freedoms" 
always  "remain  subject  to  regulation  for  the  protection  of 
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society,"  how  does  one  balance  the  competing  interests?  These 
questions,  so  easily  asked,  are  as  extremely  difficult  to  answer 
as  any  question  in  American  law.  The  essential  task  is  to  limit 
the  freedoms  involved.  But  what  are  the  rules  (if  any)  which 
have  evolved?  When  do  they  apply? 

The  keynote  to  the  answer  is  supplied  partly  by  the  ques- 
tion: Balancing  the  competing  interests  is  the  essential  issue. 
When  the  balance  swings  in  favor  of  individual  interests,  the 
"freedom"  involved  is  preserved.  But  when  it  swings  in  the  in- 
terests of  society,  the  individual  "freedom"  involved  is  limited. 
When  each  occurs  is  the  controversial  issue.  At  any  time  the 
issue  is  that  of  limiting  supposed  freedoms— which  easily  be- 
come mentally  transformed  into  supposed  "rights" — the  answers 
will  almost  always  be  difficult.  To  paraphrase  Justice  Holmes' 
famous  statement  in  the  Northern  Securities  Co.  case. 

Great  [issues]  like  hard  cases  make  bad  law.  For 
great  [issues]  are  called  great,  not  by  reason  of  their 
real  importance  in  shaping  the  law  of  the  future,  but 
because  of  some  accident  of  immediate  overwhelming  in- 
terest which  appeals  to  the  feelings  and  distorts  the 

judgment. 192 

Nothing  could  be  more  truly  said  of  the  issues  involved  in  the 
First  Amendment,  '' 

As  the  ensuing  discussion  will  amply  demonstrate,  the 
.development  of  the  law  of  the  First  Amendment  relating  to  free- 
dom of  religion  can  be  discussed  in  conjunction  with  that  area 


192i93  4O0  (1904)  (dissenting). 
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of  the  amendment  as  it  applies  to  servicemen.  However,  the 
development  of  the  law  concerning  freedom  of  expression — 
including  freedom  of  speech,  the  press,  assembly,  and  peti- 
tion— is  a much  more  difficult  and  complex  eirea.  For  reasons 
which  will  become  apparent  shortly,  it  is  more  appropriate  to 
discuss  the  development  of  the  law  concerning  freedom  of  ex- 
pression at  this  point. 

For  almost  130  years  after  the  adoption  of  the  Consti- 
tution and  the  Bill  of  Rights,  no  one  thought  that  the  free 
speech  portions  of  the  First  Amendment  meant  anything  more 
than  that  prior  restraints  on  speech  could  not  be  imposed — 

193 

that  speech  (and  the  press)  could  not  be  censored  In  advaiice* 

194 

However,  in  its  1919  decision  in  Schenck  v.  United  States, 
the  Supreme  Court  finally  began  to  indicate  that  the  First 
Amendment  meant  much  more  than  only  a prohibition  against 
prior  restraints.^^^  Justice  Holmes,  writing  for  the  Court, 
rejected  the  notion  that  the  First  Amendment  is  an  "absolute," 
and  in  so  doing  made  his  famous  and  oft-quoted  (and  oft-mis- 
quoted) statement  that  "The  most  stringent  protection  of  free 
speech  would  not  protect  a man  in  falsely  shouting  fire  in  a 
theatre  and  causing  a panic. Justice  Holmes  then  went  on 
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^^^See  Patterson  v.  Colorado,  205  U.S.  454,  462  (1907) 
(dicta),  quoting  earlier  cases. 

194249  U.S.  47  (1919). 

at  51-52. 

errors  most  frequently  made  in  quoting  this 
passage  are  the  omission  of  the  word  "falsely"  and  the  inser- 
tion (nefore  the  word  "theatre")  of  the  word  "crowded." 
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to  formulate  the  "cleaur  and  present  danger"  test  as  a means  to 

determine  when  the  Government  could  lawfully  prohibit  speech 

in  the  face  of  the  amendment's  prohibitory  language: 

The  question  in  every  case  is  whether  the  words  are 
used  in  such  circumstances  and  are  of  such  a nature 
as  to  create  a clear  and  present  danger  that  they 
will  bring  about  the  substcuitive  evils  that  Congress 
has  a right  to  prevent. 

Although  that  same  year  the  clear  and  present  danger 
test  was  accepted  by  a unanimous  court  in  Debs  v.  United  States, 
later  that  year  (1919)  in  Abrams  v.  united  States  Holmes  him- 
self (along  with  Justice  Brandeis)  dissented  from  the  Court's  ap- 
plication of  the  test.  Finally,  years  later  in  1951,  in  pennjLs 
V.  united  States. the  Court  redefined  the  clear  and  present 
deinger  test  into  one  that  has  been  called  a "probable  danger" 
test: 

In  each  case  [courts]  must  ask  whether  the  gravity 
of  the  evil,  discounted  by  its  improb^ility,  justi- 
fies such  invasion  of  free  speech  as  is  necessary  to 
avoid  the  danger. 

In  the  civilian  sphere,  use  of  the  test  (still  called  the  "clear 
and  present  danger"  test  and  not  the  "probable  dcmger"  test)  is 
now  apparently  limited  to  conten^t  citations  relating  to  the 


at  52. 

190249  u.S.  211  (1919). 

15^250  U.S.  616  (1919) . 

^°°341  U.S.  494  (1951). 

201id.  at  510,  quoting  187  F.2d  201,  212  (2d  Cir.  1950). 
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judicial  process but  as  will  be  developed  later,  it  is  the 
major  test  employed  by  the  Court  of  Militeury  Appeals  in  decid- 
ing Issues  where  the  individual  serviceman's  right  of  free 
speech  is  to  be  balanced  against  the  needs  of  military  disci- 
pline. Thus  the  test  is  by  no  means  "dead," 

But  there  are  other  tests. 

First  there  is  the  "absolute"  test — that  the  First  Amend- 
ment's prohibitory  language  means  exactly  what  it  says.  This 
test  is  one  which  is  easy  to  apply,  since  it  is  very  "black  and 
white";  but  since  the  legal  issues  involved  are  reurely  so  colored, 
it  is  not  surprising  that  a majority  of  the  Court  has  never 
adopted  the  test.  Indeed,  as  noted  earlier,  it  was  rejected 
by  justice  Holmes  in  Schenck — the  very  first  case  where  the 
Court  began  to  give  any  meaningful  analysis  to  the  scope  of 
the  First  Amendment.  Over  the  years  only  Justice  Black  has 
consistently  adhered  to  the  absolute  test;  his  opinion  in  his 
last  major  First  Amendment  decision.  United  States  v.  New  York 
Times.  still  reflects  his  view.  With  his  death,  it  is  safe 
to  say  that  the  absolute  test  has  gone  as  well. 

There  is  also  the  "bad  tendency"  test.  In  1925  in 
Gitlow  V.  New  York.^^^  the  Court  used  many  different  phrases 

^^^Wood  V.  Georgia,  370  U.S.  375  (1962). 

^°^403  U.S.  713,  718-719  (1971). 

^°^286  U.S.  652  (1925). 


1 


109 


In  Its  opinion,  but  the  gist  of  its  view  was  that 

a State  in  the  exercise  of  its  police  power  may  pun- 
ish those  who  abuse  this  freedom  [granted  by  the  First 
Amendment]  by  utterances  inimical  to  the  public  wel- 
fare, tending  to  corrupt  public  morals,  incite  to 
crime,  or  disturb  the  public  peace. 205 

However,  the  "bad  tendency"  test  was  rejected  by  the  Court  in 

206 

Dennis  v.  United  States.  and  it  has  not  been  revived  since, 

207 

In  1937  in  DeJonge  v.  Oregon.  the  Court  enunciated 

another  test,  which  is  now  called  the  "incitement"  test; 

[First  Amendment]  rights  may  be  abused  by  using 
speech  or  press  or  assembly  in  order  to  incite  to 
violence  and  crime.  The  people  through  their  legis- 
latiires  may  protect  themselves  against  that  abuse. 

But  the  legislative  intervention  can  find  constitu- 
tional justification  only  by  dealing  with  the  abuse. 

The  rights  themselves  must  not  be  curtailed. 208 

The  Impreciseness  of  this  test  is  made  most  clear  by  Justice 

Holmes'  comment  in  Gitlow  v.  New  York  that  "Every  idea  is  an 

incitement."209  Notwithstanding,  the  test  has  survived  and 

was  obliquely  referred  to  by  the  Court  in  its  1966  decision 

in  Bond  V.  Flovd.^^^ 

However,  the  major  test  which  has  evolved  is  the  "bal- 
ancing" or  "ad  hoc  balancing"  test,  it  first  appeared  in  1950 


at  671. 

20^41 

U.S.  at 

510. 

207299 

U.S.  353 

(1937) 

at  364. 

20^286 

U.S.  652 

, 673  ( 

210385 

U.S.  116 

(1966) 
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srlcan  Cornrounlcatlons  Association  v.  Douds.‘ 


After 


coining  to  the  seune  conclusion  as  Justice  Holmes'  starting 


point  in 


: — that  the  First  Amendment  is  not  an  absolute — 


the  majority  opinion  reached  the  conclusion  that  the  best  means 

to  determine  when  the  Government  could  lawfully  prohibit  speech 

in  the  face  of  the  amendment's  prohibitory  language  was  to  bal- 

emce  the  interests  concerned: 

When  particular  conduct  is  regulated  in  the  interest 
of  public  order,  and  the  regulation  results  in  an  in- 
direct, conditional,  partial  abridgement  of  speech, 
the  duty  of  the  courts  is  to  determine  which  of  these 
two  conflicting  interests  demands  the  greater  protec- 
tion under  the  peirticular  circumstances  presented. 

Although  this  test  was  seemingly  rejected  by  a majority  of  five 

members  of  the  Court  in  a footnote  at  the  end  of  the  majority 

213 

opinion  in  United  States  v.  Robel  in  1967,  there  is  no  doubt 
that  it  is  the  test  used  today  in  most  cases  involving  the  First 
Amendment. 

In  addition  to  all  the  foregoing  tests,  it  is  standard 
Supreme  Court  practice  to  avoid  deciding  constitutional  issues 
if  another  means  of  decision  can  be  employed.  Thus  it  is  not 
surprising  to  find  that  the  Court  has  avoided  making  First 
Amendment  decisions  as  such  in  a number  of  cases  where  a cleeir 
First  Amendment  issue  was  presented.  The  most  frequently-used 


^^^339  U.S.  382  (1950) . 
at  399. 

213389  U.S.  258,  n.20  at  268  (1967). 


tools  employed  are  to  find  that  the  statute  in  question  is 
too  vague, or  that  it  is  overly  broad. In  other  cases, 
the  Court  has  found  the  evidence  of  fact  or  intent  insuffi- 


cient, or  it  has  sometimes  phrased  its  decision  in  terms  that 

216 

the  Government  did  not  meet  its  burden  of  proof.  While 
the  application  of  these  other  bases  of  decision  has  often 
had  the  factual  result  of  giving  fuller  protection  to  the 

I First  Amendment  right  in  question,  their  use  has  done  little 

jl 

:i  to  advance  an  understanding  of  what  is  constitutional  and 


what  is  not  in  relation  to  the  First  Amendment. 

What  emerges  from  the  foregoing  brief  analysis  is  a 

constantly-shifting  pattern  of  decision — the  use  of  one  test 

or  another.  Interlaced  with  the  use  of  other  standards  (such 

as  vagueness) —when  the  Supreme  Court  has  dealt  with  First 

Amendment  problems.  The  result  has  been  almost  total  confusion. 

Legal  commentators  assert  the  "firstness"  of  the  First  Amend- 
217 

ment.  They  argue  in  article  and  counter-article  about  what 


2J-4see.  e.q..  Whitehill  v.  Elkins,  389  U.S.  54  (1967); 
Keylshlan  v.  Board  of  Regents  of  the  University  of  the  State  of 
New  York,  385  U.S,  589;  Cox  v.  Louisiana,  379  U.S.  536  (1965) ; 
Badgett  v.  Bullitt,  377  U.S.  360  (1964);  Edwards  v.  South  Caro- 
lina, 372  U.S.  229  (1963) ; Cramp  v.  Board  of  Public  Instruction, 
368  U.S. \278  (1961);  Winters  v.  New  York,  333  U.S.  507  (1948); 
Cantwell  v.  Connecticut,  310  U.S.  296  (1940) . 


^^^See.  e.q..  Cox  v.  Louisiana,  379  U.S,  536  (1965); 
Edwards  v.  South  Carolina,  372  U.S.  229  (1963) ; Staub  v.  City 
of  Baxley,  355  U.S.  313  (1958);  Cantwell  v.  Connecticut,  310 
U.S.  296  (1940). 


Speiser  v. 


Yates  V.  United  States,  354  U.S 


States,  322  U.S.  680  (1944). 


Randall,  357  U.S.  513  (1958); 

. 298  (1957);  Hartzel  v.  United 


^^^Ceihn,  The  Firstness  of  the 
L.J.  464  (1956). 
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the  cunendment  means.' 


They  write  comments  of  length  and 


weighty  pronouncement  about  just  one  of  the  tests  listed 
above. 

But  what  are  the  general  rules  which  have  evolved?  The 
best  answer  is  that  there  really  are  none.  Certainly  there  are 
the  various  "tests";  but  what  circumstances  dictate  the  use  of 
one  test  as  opposed  to  another  is  almost  anybody’s  guess.  In- 
deed, the  Supreme  court  has  been  criticized  for  its  failure  to 
develop  any  rational  system  whereby  one  could  ascertain  which 
way  the  balance  should  swing.  The  best  criticism  in  this  re- 
gard is  found  in  the  opening  pages  of  The  System  of  Freedom  of 
Expression.  Although  somewhat  lengthy  to  be  quoted  in  full, 
the  analysis  is  so  clear  that  full  quotation  is  warranted: 

The  outstanding  fact  about  the  First  Amendment 
today  is  that  the  Supreme  Court  has  never  developed 
any  comprehensive  theory  of  what  that  constitutional 
guarantee  means  and  how  it  should  be  applied  in  con- 
crete cases.  At  various  times  the  Court  has  employed 
the  bad  tendency  test,  the  clear  and  present  danger 
test,  an  incitement  test,  and  different  forms  of  the 
ad  hoc  balancing  test,  sometimes  it  has  not  clearly 
enunciated  the  theory  upon  which  it  proceeds.  Fre- 
quently it  has  avoided  decision  of  basic  First  Amend- 
ment issues  by  invoking  doctrines  of  vagueness,  over- 
breadth, or  the  use  of  less  drastic  alternatives. 


Frantz,  The  First  Amendment  in  the  Balance.  71  Yale 
L.J.  1424  (1956) ; Mendelson,  On  the  Meaning  of  the  First  Amend - 
ntt  Absolutes  in  the  Balance.  50  Cal.  L.  Rev.  821  (1962); 
Frantz,  is  the  First  Amendment  Law? — A Reply  to  Professo 
Mendelson.  51  Cal.  L.  Rev.  729  (1963) . 

^^%ee.  e.q..  Linde,  "Clear  and  Present  Danger"  Re- 
examined: Dissonance  in  the  Brandenburg  Concerto.  22  Stan. 

L.  Rev.  1163  (1970). 
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Justice  Black,  at  times  supported  by  Justice  Douglas, 
arrived  at  an  "absolute"  test,  but  subsequently  re- 
verted to  the  balancing  test  in  certain  types  of 
cases.  The  Supreme  Court  has  also  utilized  other 
doctrines,  such  as  the  preferred  position  of  the 
First  Amendment  and  prior  restraint.  Recently  it 
has  begun  to  address  itself  to  problems  of  "sym- 
bolic speech"  and  the  place  in  which  First  Amendment 
activities  can  be  carried  on.  But  it  has  totally 
failed  to  settle  on  any  coherent  approach  or  to  bring 
together  its  various  doctrines  into  a consistent  whole. 
Moreover,  it  has  done  little  to  deal  with  some  of  the 
newer  problems,  where  the  issue  is  not  pure  restraint 
on  government  interference,  but  rather  the  use  of  gov- 
ernmental power  to  encourage  freedom  of  expression  or 
the  actual  participation  by  government  itself  in  the 
system  of  expression. 

It  is  not  surprising  that  this  chaotic  state  of 
First  Amendment  theory  has  produced  some  unhappy  re- 
sults. The  major  doctrines  applied  by  the  Supreme 
Court  have  proved  inadequate,  particularly  in  periods 
of  tension,  to  support  a vigorous  system  of  freedom 
of  expression.  Thus  the  bad  tendency  test  offers  vir- 
tually no  protection  to  freedom  of  expression.  The 
clear  and  present  danger  test  is  not  only  inappli- 
cable in  many  situations  but  permits  the  government 
to  cut  off  expression  as  soon  as  it  comes  close  to 
being  effective.  The  incitement  test  is  open  to  much 
the  same  objections.  The  ad  hoc  balancing  test  is  so 
unstructured  that  it  can  hardly  be  described  as  a rule 
of  law  at  all.  All  the  tests  are  excessively  vague, 
little  more  than  exercises  in  semantics.  Efforts  of 
the  courts  to  deal  with  the  more  complex  theoretical 
problems,  such  as  "symbolic  speech,"  have  only  made 
the  situation  worse.  All  in  all  doctrinal  support 
for  the  system  of  freedom  of  expression  is  in  a sad 
state  of  disarray.  And  this  has  had  a most  unfortu- 
nate effect  upon  the  work  of  the  lower  Federal  and 
State  courts,  upon  the  performance  of  government  of- 
ficials, and  upon  the  understanding  of  the  public. 220 

Although  Mr.  Emerson  was  discussing  the  law  concerning  free- 
. dom  of  expression  generally,  an  equal  degree  of  lack  of  order 

pervades  the  area  of  the  law  of  freedom  of  r#»llgion  as  well. 
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Emerson  at 


as  shall  be  discussed  later.  Sometimes  the  same  tests  are 
used  In  a freedom  of  religion  problem  to  seel:  to  balance  the 
con^jetlng  Interests  concerned. 

Mr.  Emerson  sets  as  the  goal  of  his  book  the  formula- 
tion of  a means  (a  "system")  whereby  some  order  may  be  made 
out  of  chaos.  Yet  he  specifically  states  that  "the  operations 
of  the  military"  fall  outside  his  system,  simply  because  the 
considerations  Involved  "are  different  from  those  In  the  main 
system,  and  that  different  legal  rules  may  therefore  be  re- 
quired. This  Is  clearly  evocative  of  the  rule  which  has 

evolved  concerning  a serviceman's  rights  under  the  Bill  of 
Rights  In  general — namely,  that  while  the  Bill  of  Rights  ap- 
plies to  servicemen  In  general.  It  applies  "differently."  To 
explore  those  differences  is  the  goal  of  this  paper. 

While  Mr.  Emerson's  book  deals  with  the  issue  of  free- 
dom of  expression  only,  he  employs  an  analytical  scheme  which 

will  be  adopted  in  this  discussion.  Mr.  Emerson  adopts  a dis- 

222 

tinction  between  "expression"  and  "action."  "Expression" 

means  beliefs  and  opinions  which  result  in  the  communication 
of  Ideas,  for  whatever  purpose.  "Action"  represents  other 
forms  of  conduct,  which,  although  possibly  motivated  by  the 
same  opinions  and  belief^  which  might  motivate  expression,  go 
beyond  mere  expression  and  communication  of  ideas.  This  dis- 

at  19-20. 

222j^.  at  18. 
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tinctlon  is  an  important  analytical  device.  As  Mr.  Emerson 
explains  its  importance. 


in  order  to  achieve  its  desired  goals,  a society 
or  the  state  is  entitled  to  exercise  control  over 
action — whether  by  prohibiting  it  or  by  compelling 
it — on  an  entirely  different  and  vastly  more  ex- 


tensive basis.  But  expression  occupies  an  especial- 


ly protected  position. ‘^■^3 
This  distinction  between  expression  and  action  is  similar  to 
that  which  Professor  Chafee  apparently  had  in  mind  in  his  much 
earlier  article  when  he  analogized  the  proper  prohibition  of 
conduct  which  involves  speech  to  the  common  law  rules  con- 
cerning attempted  crimes.  Attempted  crimes  are  punishable 
by  law  when  the  conduct  proceeds  past  mere  preparation  and 


becomes  action.  Thus,  while  not  articulated  in  Mr.  Emerson's 

224 


terms,  Mr.  Chafee  appears  to  be  drawing  the  same  line. 

As  will  be  discussed  in  detail  later,  in  the  military 
one's  opinions  and  beliefs,  religious  or  otherwise,  are  no 
defense  to  the  disobedience  of  lawful  military  orders.  When 
one's  beliefs  translate  themselves  into  action  contrary  to 
such  orders,  or  into  refusing  to  comply  with  lawful  orders, 
those  beliefs  form  no  defense  to  punishment  for  the  disobedi- 
ence involved.  Thus  in  the  military  sphere,  to  distinguish 
between  "expression"  and  "action"  will  be  a highly  useful 
analytical  device, 
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Id.  at  8. 


^^^Chafee,  Thirty-Five  Years  with  Freedom  of  Speech. 
1 U.  Kan.  L.  Rev.  1 (1952)  . 
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Although  neither  Mr.  Emerson  nor  Mr.  Chafee  was  dis- 
cussing freedom  of  religion  in  establishing  their  difference 
between  "expression"  and  "action,"  it  is  submitted  that  in 
discussing  freedom,  of  religion,  the  same  delineation  may  be 
applied.  While  the  Government  may  have  a low  priority  of 
interest  in  regulating  the  way  in  which  one  "exercises"  his 


religion,  when  religious  beliefs  take  the  form  of  action  which  ^ 

impinges  on  society's  interests,  the  Government’s  right  to  \l 

' j 

regulate  that  action  will  be  the  same  as  with  any  other  form  ! 

■'1 

of  action  which  might  harm  society.  Again,  the  military  would 

I 

say  that  when  one's  religious  beliefs  translate  themselves  into 

"action,"  the  religious  belief  will  not  be  a defense  to  a dis-  i 

i 3 

obedience  of  lawful  orders.  The  value  of  the  distinction  as  an  , 

j i 

analytical  device  again  becomes  apparent.  ' j 

Accordingly,  throughout  the  remainder  of  this  paper,  j 

j -'i 

the  word  "action"  will  be  used  to  convey  the  idea  of  forms  * j 

of  conduct  other  than  the  mere  communication  of  ideas  ("ex-  i 

presslon"),  or  the  mere  "exercise"  of  religion. 

, I; 

C.  Does  the  First  Amendment  Apply  to  Servicemen?  j' 

Part  I of  this  paper  discussed  constitutional  claims 

arising  in  the  context  of  courts -martial,  we  saw  that  the  [ 

( 

law  has  developed  to  say  that  the  Bill  of  Rights  applies  to  , 

< 

servicemen,  except  where  either^  expressly  or  by  necessary  | 

! 

implication  inapplicable.  s 
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However,  of  all  the  ten  amendments  to  the  Constitution 
which  comprise  the  Bill  of  Rights,  the  First  Amendment  is 
unique.  It  is  the  only  one  which  gives  a direct  mandate  to 
Congress  alone  concerning  certain  actions  which  Congress 
shall  not  take.  Thus  it  does  not  exactly  establish  "rights" 
for  Individuals.  Any  "rights"  which  Individuals  have  are  de- 
rivative from  the  prohibitions  imposed  on  Congress.  Further, 
by  definition,  it  is  clearly  inapplicable  to  the  President. 

When  the  First  Amendment  was  drafted,  probably  the  only  group 
of  people  whom  the  President  could  affect  without  some  sort  of 
Congressional  authority  was  servicemen — and  nobody  supposed 
that  the  First  Amendment  applied  to  them,  anyway,  is  there 
anything  in  this  situation  which  makes  the  First  Amendment 
either  expressly  or  by  necessary  Implication  inapplicable  to 
servicemen? 

Congress  has  enacted  the  Uniform  Code  of  Militcury  jus- 
tice. Any  provisions  of  that  criminal  statute  which  directly 
conflict  with  the  First  Amendment  would  be  definition  be  un- 
constitutional. The  Code  directly  reflects  the  situation  where- 
in the  First  Amendment's  language  is  unqualified:  "Congress 
shall  make  no  law  . . . ."  In  this  context,  the  most  obvious 
example  of  a conflict  between  the  First  Amendment  and  the  Uni- 
form Code  is  Article  88,  which  will  be  discussed  at  length 
later.  The  point  here  is,  however,  that  it  is  clear  from  the 
language  of  the  First  Amendment  itself  that  its  constraints 
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apply  to  the  Uniform  Code  of  Military  Justice,  which  is  an 
act  of  Congress. 

In  addition  to  the  fact  that  the  Uniform  Code  may  by 
its  very  contents  pose  a problem  of  First  Amendment  limita- 
tions on  Congress,  there  is  another  and  much  more  common  way 
in  which  the  First  Amendment  impinges  on  the  military.  The 
Uniform  Code  is  the  major  device  whereby  military  orders  are 
enforced,  it  punishes  through  various  eirticles  almost  any 
kind  of  disobedience  of  orders.  This  machinery  exists  re- 
gardless of  who  the  order-giver  is,  be  he  the  President  in 
his  capacity  as  Commander-in-Chief , or  be  he  a corporal  in 
charge  of  an  Army  squad.  Suppose  a very  religious  commander 
imposed  the  requirement  that  all  members  of  his  command  at- 
tend a religious  service  every  week  that  the  individual  was 
present  for  duty  within  the  command.  And  further  suppose 
that  Captain  X were  sleepy  one  Sunday  morning  and  that  he  did 
not  attend  any  religious  service  that  day  or  any  other  day 
that  week.  The  commander  now  desires  to  enforce  his  order. 
Clearly  he  cannot  physically  carry  Captain  X ro  church.  Thus 
what  he  does  is  punish  Captain  X for  disobeying  the  order.  And 
the  means  he  uses  to  achieve  that  punishment — as  enforcement — 
is  the  Uniform  Code.  But  since  the  Uniform  Code  is  a creature 
of  Congress,  and  Congress’  power  to  enact  it  is  limited  by  the 
First  Amendment,  no  punishment'  could  lawfully  be  imposed  on 
Captain  X in  this  case.  The  power  of  congress  simply  camnot 
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be  used  to  enforce  an  order  which  Congress  itself  could  not 
msQce  law.  Put  another  way,  the  order  itself  would  be  unlaw- 
ful. 

Apart  from  enforcing  military  orders,  directives,  and 
regulations,  there  is  a quite  academic  but  also  quite  inter- 
esting problem  involved  in  this  area.  The  First  Amendment 
states  that  Congress  shall  make  no  law  abridging  certain 
rights.  Does  that  mean  that  the  Pres ident  has  the  power  to 
require,  say,  every  serviceman  to  attend  a religious  service 
at  least  once  each  week? 

Before  actually  examining  this  question,  which  really 
turns  on  the  scope  of  the  president's  powers  as  commander-in- 
Chief,  it  must  be  stressed  that  under  the  current  factual  and 
legal  posture  of  things,  the  problem  is  strictly  academic. 

It  is,  however,  most  interesting  and  therefore  worth  discussing. 

A proper  consideration  of  the  problem  of  the  scope  of 
the  President's  power  as  Commander-in-Chief  hinges  in  part  on 
a distinction  between  the  scope  of  his  powers  in  that  regard 
and  Congress ' powers  to  make  rules  and  regulations  concerning 
the  Armed  Forces,  The  President  is  designated  Commander-in- 
Chief  of  the  Armed  Forces  by  Article  II,  i 2 of  the  Constitu- 
tion. Further,  the  President  is  clearly  not  equated  to  Con- 
gress  in  the  constitutional  scheme  of  things.  Thus  Independent 
actions  taken  by  the  President" and  his  subordinates  (as  dis- 
tinguished from  their  exercise  of  powers  given  to  the  Executive 


by  Congress)  cure  excluded,  by  definition,  from  the  constraints 
of  the  First  Amendment.  It  must  be  remembered  that  the  amend- 
ment reads  "Congress  shall  make  no  law  . . . (Emphasis 
added.)  On  the  other  hand.  Congress  has  been  given  by  the 
Constitution,  in  Article  I,  § 8,  clause  14,  the  power  "To 
ni2Uce  Rules  for  the  Government  and  Regulation  of  the  land  and 
naval  Forces."  (Emphasis  added.)  Thus  whatever  "command" 
powers  the  President  has  as  Comraander-in-Chief  must  be  dif- 
ferentiated from  Congress ' "governing"  and  "regulating"  powers. 
However,  this  differentiation  is  not  necessarily  a recognized 
one?  indeed,  there  is  clear  historical  disagreement  (to  be  dis- 
cussed in  more  detail  shortly)  that  there  is  any  distinction 
at  all.  Moreover,  military  men  are  taught  that  the  responsibil 
ity  of  "command"  is  total — that  it  includes  responsibility  for 
every  facet  of  the  proper  functioning  of  the  military  organiza- 
tion. That  means  not  only  the  tactical  aspects  of  "command" 
but  also  even  religious  matters  and  other  matters  of  "govern- 
ment" and  "regulation."  Thus  to  the  military  man,  a distinc- 
tion between  the  concepts  of  "command"  on  the  one  hand  and 
"government"  and  "regulation"  on  the  other  hand  simply  does 
not  exist.  Nor,  indeed,  can  any  civilian  or  military  court 
opinion  be  found  which  draws  the  distinction. 

With  all  that  aside,  it  also  should  be  noted  that  it 
would  not  necessarily  matter  whether  the  President  himself 
issued  the  hypothetical  order  or  directive  in  question,  or 
whether  some  subordinate  officer  within  the  military  hierarchy 
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issued  It.  This  Is  because  in  effect  it  is  the  President  as 
Coromander-ln-Chief  who  actually  issues  anv  military  order  or 
directive.  This  is  the  long-established  concept  of  the  "chain 
of  command" it  is  really  nothing  but  another  way  to  say 
that  the  President's  powers  as  Commander-in-Chief  are  dele- 
gated down,  echelon  by  echelon,  to  the  lowest-ranking  non- 
commissioned officer.  Thus  the  hypothetical  problem  concern- 
ing the  President's  powers  includes  the  powers  of  all  mili- 
tary officers  and  noncommissioned  officers. 

Again,  the  problem  is  whether  military  orders  and 
directives  can  be  intrinsically  valid,  even  though  they 
"abridge"  First  Amendment  freedoms,  because  such  orders  come 
from  the  President's  powers  as  Commander-in-Chief  and  cire 
therefore  outside  the  First  Amendment,  by  definition.  Do 
the  President's  powers  as  Commander-in-Chief  go  so  far?  Or, 
to  ask  the  question  cinother  way,  can  he  and  his  subordinates 
give  directives  which  are  intrinsically  lawful,  even  though 
such  orders  might  conflict  with  the  First  Amendment? 

The  answer  to  this  question  must,  in  the  author's  opin-  i 

ion,  lie  in  the  proper  relationship  between  the  president's 
powers  as  Commander-in-Chief  and  Congress’  powers  to  "govern" 
and  "regulate"  the  Armed  Forces.  In  comparing  the  two  powers, 
the  President's  power  as  Commander-in-Chief  must  mean  that  he 
has  only  "tactical"  command  powers,  with  all  the  necessary 

^^^United  States  v.  Ellason,  41  U.S.  (16  Pet.)  291 

(1842) . 
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powers  appurtenant  thereto — such  as  the  movement  of  individuals 
from  one  place  of  duty  to  another,  the  prescribing  of  the  means 
whereby  they  shall  be  trained,  etc.  It  also  should  Include  the 

I 

authority  to  appoint  officers  to  serve  under  his  command,  and 

i 

presumadaly  the  authority  to  remove  anyone  from  the  military 

service.  In  other  words,  the  President  is  the  "ultimate"  I 

commander.  The  relations  between  President  Truman  and  General 
MacArthur  d\iring  the  Korean  War  most  clearly  demonstrate  this,  I 

But  when  it  comes  to  the  day-to-day  "housekeeping"  operations 

of  the  military  establishment — to  their  "government"  or  "regu-  | 

I 

lation,"  if  you  will — that  power  belongs  to  Congress,  as  the 
Constitution  expressly  provides. 

Thus  in  requiring  the  members  of  the  military  to  go  to 
chvirch  at  least  once  a week,  such  a requirement  cannot  be  said 
to  relate  to  the  tactical  operations  of  the  military.  Instead, 
it  clearly  amounts  to  a matter  of  "government"  or  "regulation." 

While  the  President  and  his  subordinates  could  presumably  order 
any  serviceman  to  go  to  a particular  military  installation  and 
assign  him  specific  military  duties  there,  they  could  not  re- 
quire him  either  to  go  to  church  or  to  refrain  from  attending 
church  at  all  times.  That  would  simply  be  beyond  the  President's 
powers;  matters  of  "government"  and  "regulation"  are  Congress* 
responsibility.  And  of  course  the  order  would  be  illegal,  under 


226.jihe  use  of  the  word -"presumably"  is  intentional,  as 
there  is  some  doubt  on  this  point.  See  p.  133,  infra. 
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Congress ' authority,  because  Congress  bound  by  the  First 
Aaendinent. 

However . as  noted  earlier,  there  is  no  authority  which 
can  be  pointed  to  which  makes  this  distinction  between  the 
President's  and  Congress'  powers.  Further,  there  is.  author- 
ity to  the  contTciry.  The  most  clear  statement  of  the  contrary 

opinion  is  in  the  historic  treatise  on  military  law  by  Colonel 

227 

William  Winthrop,  Military  Law  and  Precedents.  Concerning 

the  powers  of  the  President,  Winthrop  had  the  following  to  say; 

[T]he  President  is  invested  with  a general  and  dis- 
cretioneiry  power  to  order  statutory  courts -martial 
for  the  army,  bv  virtue  of  his  constitutional  capa- 
city as  Commander-in-chief,  independently  of  any 
article  of  war  or  other  legislation  of  Congress. 228 

After  reviewing  the  historical  precedents  of  the  power  of  the 
sovereign  to  convene  courts -martial  as  a prerogative  of  his 
executive  command  function,  winthrop  went  on  to  discuss  the 
impact  of  the  contents  of  the  United  States  constitution  as 
it  relates  to  the  President  and  Congress  in  their  respective 
roles  relative  to  overall  control  of  the  military  establish- 
ment. He  wrote: 

The  Constitution  had  indeed  vested  in  the  new 
Congress  the  power  to  legislate  for  the  regula- 
tion and  government  of  the  army,  but  this  pro- 
vision could  not  rightly  be  regarded  as  per  se 
militating  against  the  exercise  of  an  authority 
properly  inhering  in  a function  devolved  by  the 
same  instrument  upon  the  Executive,  and  which 


^2^W.  Winthrop,  Milit^y  Law  and  Precedents  (2d  ed., 
1920  Reprint) . 

228id.  at  57  (emphasis  in  original) . 
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had  been  attached  to  that  function  by  the  previous- 
ly-existing law  and  usage. 229 

In  addition  to  the  President’s  "inherent"  power  to  con- 
vene courts-martial,  independently  of  Congress,  Winthrop  finds 
that  the  President  also  has  independent  power  with  regard  to 
the  promulgation  of  regulations  to  govern  the  military. 
Winthrop  wrote: 

The  authority  for  army  regulations  proper  is 
to  be  sought — primarily — in  the  distinctive  func- 
tion of  the  President  as  Commander-in-chief  and 
as  Executive.  His  function  as  Commander-in-chief 
authorizes  him  to  issue,  personally  or  through  his 
military  subordinates,  such  orders  and  directions 
as  are  necessary  and  proper  to  ensure  order  and 
discipline  in  the  army. 2^0 


After  referring  to  a delegation  of  power  from  Congress  to  the 

President  authorizing  him  to  prescribe  regulations  for  the 

"government"  of  the  eirmy,  and  noting  that  the  first  such 

statute  was  enacted  in  1875  (in  substantially  the  same  lan- 
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guage  as  today  in  10  U.S.C.  § 3061  (1970)),  winthrop  goes 

on  to  say  that  the  President 

may,  in  the  due  exercise  of  the  laws  for  the  govern- 
ment of  the  army,  make  needful  and  proper  regulations 
without  any  legislative  authority  whatever,  similar- 
ly as  he  may  give  orders  as  commander-in-chief.  A 
statutory  authority  for  general  army  regulations  is 
indeed  mainly  useful  and  significant  as  a justifica- 
tion of  such  expenses  as  it  may  be  necessary  to  in- 
c\ir  from  time  to  time  in  the  publication  of  the  regu- 


at  59. 
at  27. 
^^^Id.  at  31. 


latlons,  since  it  implies  that  the  requisite  appro- 
priations for  the  same  will  be  made  by  Congress. 

But,  whether  or  not  resting  upon  any  express 
authority  of  statute,  the  legal  effect  of  2u:my  regu- 
lations ...  is,  as  already  indicated,  simply  that 
of  executive,  administrative,  instrumental  rules  and 
directives  as  distinguished  from  statutory  enactment. ^32 

The  upshot  of  Winthrop's  view  is  that  the  President  has 
eUi  inherent  and  Independent  power  both  to  convene  courts - 
martial  and  to  promulgate  regulations  to  "govern"  the  mili- 
tary. These  powers  come  to  him  through  his  Commander-in- 
Chief  status.  If  winthrop  be  correct,  then  servicemen  do  not 
have  any  First  Amendment  rights,  whenever  action  is  taken  by 
the  President  based  on  his  independent  powers  as  Commander-ln- 
Chlef.  The  First  Amendment  applies  only  to  Congress. 

Winthrop's  position  is  buttressed  by  the  1842  Supreme 
Court  decision  in  United  States  v.  Eliason.^^^  The  issue  there 
was  whether  Eliason  was  owed  certain  sums  of  money.  He  claimed 
that  he  was  entitled  to  certain  compensation  based  on  certain 
Army  regulations.  However,  after  promulgation  of  the  regula- 
tions, Congress  passed  a law  denying  compensation  of  the  type 
concerned  to  military  officers.  The  military  ruled  that  this 
law  cut  off  all  claims,  even  for  work  actually  performed  prior 
to  the  act  of  Congress,  which  work  would  have  been  allowed  com- 
pensation under  the  old  Army  regulations.  Thus  it  refused  to 


at  31-32, 

^^^See  supra,  n.  225. 
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pay  Ellason.  The  Supreme  Court  refused  to  look  at  the  pro- 
priety of  the  military  ruling  in  the  case.  Although  the 
directive  cutting  off  all  future  payments  was  purely  an  ad- 
ministrative decision,  the  Court  ruled  that  it  was  a decision 
by  a subordinate  (the  Secretary  of  War)  of  the  President,  who 
was  exercising  the  President's  delegated  powers.  As  such,  the 
Coxirt  ruled  that  the  executive  decision  was  Immune  from  judi- 
cial review,  under  the  concept  of  executive  privilege.  This 
view  is,  in  essence,  the  same  as  that  propounded  by  Winthrop. 
Certainly  had  the  Court  found  the  regulation  to  be  only  a dele- 
gation of  Congress'  power,  judicial  review  would  have  ensvired. 
And,  indeed,  the  lower  court  had  so  found  and  had  ruled  that 
since  Congress  never  intended  that  result,  the  executive  de- 
cision was  erroneous. 


However,  perhaps  Winthrop  does  not  go  so  far  as  it  would 

seem  from  the  discussion  thus  far.  Winthrop  also  says  that 

military  orders,  regulations,  and  directives  are  "lawful"  only 

Insofar  as  they  do  not  conflict  with  the  Constitution  or  an  act 
234 

of  Congress.  This  would  appear  to  mean  that  Congress  can  in- 

deed limit  the  President's  powers  to  "govern"  and  "regulate"  so 
long  as  it  (Congress)  acts  constitutionally  and  does  not  en- 
croach on  the  President's  power  to  "command." 

The  point  where  one  must  disagree  with  winthrop  is  the 
significance  (or,  really,  the  lack  of  significance)  which 


^^^inthrop,  supra,  n.  227,  at  33. 
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Winthrop  attaches  to  the  fact  that  Congress  has  delegated 
to  the  President  its  "governing"  and  "regulating"  powers. 

These  acts  are  now  codified,  relative  to  each  of  the  services, 
in  a series  of  provisions  of  the  United  States  Code.^^^  Win- 

I 

throp  saw  this  delegation  of  power  as  meaning  only  that  Con- 
gress would  pay  to  print  the  regulations.  However,  it  sure-  ‘ 1 

ly  must  mean  more  than  that.  Anglo-American  law  has  always 
held  that  one  cannot  delegate  more  authority  than  one  himself  I 

has,  and  conversely  that  ciny  limitations  on  one's  authority 
eu:e  applicable  to  an  individual  to  whom  the  delegation  is  made.  i 

t 

That  theory  is  as  applicable  to  a delegation  of  authority  by  i’ 

Congress  to  the  President  as  it  is  between  two  private  in-  i 

I 

dividuals.  Congress  cannot  free  the  President  and  his  sub-  j 

ordinates  of  the  constraints  of  the  First  Amendment,  simply  ' 

by  delegating  its  powers  to  him  and  his  military  officers.  i 


^^^For  the  Army; 

10  U.S.C.  § 3061  (1970);  "Regulations.  The 
President  may  prescribe  regulations  for  the  government  of 
the  Army." 

For  the  Air  Force; 

10  U.S.C.  § 8061  (1970);  "Regulations.  The 
President  may  prescribe  regulations  for  the  government  of 
the  Air  Force." 


For  the  Navy  and  Marine  Corps; 

10  U.S.C.  § 121  (1970);  "Regulations.  The 
’ President  may  prescribe  regulations  to  carry  out  his  func- 
tions, powers,  and  duties  under  this  title." 

10  U.S.C.  § 6011  (1970);  "Regulations.  United 
States  Navy  Regulations  shall  be  issued  by  the  Secretary  of 
the  Navy  with  the  approval  of  the  President." 

10  U.S.C.  § 6012  (1970).  "Additional  Regulations 
for  the  Marine  Corps.  The  President  may  prescribe  military 
regulations  for  the  discipline  of  the  Marine  Corps." 
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The  limitations  imposed  on  Congress  fall  on  the  President  as 
well,  when  the  President  is  acting  pxirsuant  to  the  color  of 
his  delegated  powers.  Thus  the  constraints  of  the  First 
Amendment  impose  limitations  on  the  powers  of  the  President 
and  his  subordinates,  as  well  as  on  Congress,  when  the  Presi- 
dent acts  under  his  delegation  from  Congress, 

Thus  the  hypothetical  question  under  discussion  could 
be  squarely  presented  only  if  the  President  were  to  claim  that 
he  was  acting  on  his  own  independent  authority  (either  because 
Congress  had  not  delegated  him  any  authority  in  the  particular 
area,  or  because  Congress  had  not  limited  his  authority  in  the 
particular  area) . And,  making  that  claim  of  independent  author- 
ity, the  President  would  have  to  issue  an  order  or  directive 
inconsistent  with  the  First  Amendment,  But  if  the  President 
always  acts  under  the  delegation  of  Congress'  authority  to  him, 
as  contained  in  the  united  States  Code,  then  his  acts  must  al- 
ways be  tested  by  whatever  limits  there  are  on  Congress ' author- 
ity, And,  of  course,  since  Congress  is  limited  by  the  First 
Amendment,  the  President  would  be  as  well, 

1 

I Assvime  then  that  the  President  made  a claim  that  his 

i order  requiring  every  serviceman  to  attend  religious  services 

at  least  once  each  week  was  Issued  only  on  the  authority  of 

J 

his  "command"  powers,  and  independently  of  Congress,  Suppose 

1 

I he  also  claimed  that  the  order  was  not  issued  pursuant  to  any 


delegation  of  Congress'  powers,  nor  in  violation  of  any  limi- 


tation imposed  on  him  by  Congress,  If  this  issue  were  pre- 
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sented  squarely  to  the  Supreme  Court,  and  if  the  Court  actually 
met  the  Issue,  what  would  be  likely  to  ensue? 

First,  the  Court  could  rule  that  there  i^s.  a distinction 
between  the  President's  power  to  "command"  the  military  and 
Congress'  powers  to  "regulate"  and  "govern"  the  militaury. 

This  would  mean  that  the  Court  would  have  to  rule  that  the 
President's  powers  to  "command"  do  not  include  an  inherent 
power  either  to  promulgate  directives  which  "regulate"  and 
"govern, " or  indeed  even  to  convene  a coxirt-martial  separate 
and  apart  from  the  Uniform  Code  of  Military  Justice.  Only  by 
so  ruling  would  the  Court  allow  the  First  Amendment  to  apply 
directly  to  servicemen.  To  allow  the  President  to  exercise 
a "governing"  and  "regulating"  authority,  to  include  a court- 
martial  authority,  independent  of  statute,  would  simultaneous- 
ly allow  him  to  act  Independently  of  the  First  Amendment.  With 
the  preference  for  constitutional  values  being  what  it  is,  even 
for  servicemen,  it  seems  highly  unlikely  that  the  Court  would 
allow  the  President  to  act  independently  of  the  First  Amendment, 

However,  what  if  the  Court  did  not  accept  the  theory 
differentiating  between  "command"  authority  on  the  one  hand, 
and  "governing"  and  "regulating"  authority  on  the  other?  It 
should  be  stressed  again  that  there  is  no  authority  which  neces- 
sarily requires  the  distinction.  What  other  results  could  en- 
sue, if  the  Court  decided  against  making  the  distinction  between 
the  tv/o  powers? 
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One  might  argue  that  surely  the  President  is  bound  by 
the  Constitution,  and  therefore  that  the  whole  point  is  moot; 
that  whatever  the  President  does  must  be  tested  by  the  Con- 
stitution. This  is  of  course  true.  But,  as  noted  many  times 
earlier,  the  language  of  the  First  Amendment  renders  it  in- 
► ! applicable  to  the  President.  Thus  the  Court  could  not  reason- 

j ably  hold  the  President  to  be  bound  by  the  First  Amendment,  and 

^ nothing  more.  Thus  are  there  any  other  routes  whereby  the  Cotirt 

could  make  the  First  Amendment  apply  to  the  President  when  he 

I 

sought  to  exercise  his  powers  over  the  military,  independently 
of  Congress? 

It  has  been  noted  earlier  also  that  a court-martial  is 
the  primary  means  whereby  orders  are  enforced.  It  also  has 
been  noted  that  winthrop  believed  the  President  has  the  power 
I to  convene  courts -martial  independently  of  Congress.  Assume 

that  that  had  happened  and  the  case  is  now  before  the  Supreme 
Court  on  habeas  corpus.  Certainly  a court-martial  is  a crimi- 
nal prosecution  which  can  result  in  the  loss  of  life,  liberty, 
and  property.  This  fact  directly  brings  into  play  the  pro- 
I visions  of  the  due  process  clause  of  the  Fifth  Amendment. 

That  amendment  is  not  couched  in  language  which  is  applicable 
only  to  Congress,  its  use  of  the  passive  tense  makes  it  ap- 


plicable to  any  branch  of  the  Government  which  accomplishes 
the  forbidden  results.  Thus  if  the  President  exercised  his 
power  to  convene,  independently  of  Congress,  a court-martial 
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for  the  purpose  of  punishing  the  breach  of  a directive  which 
was  inconsistent  with  the  First  Amendment,  the  Fifth  Amend- 
ment's due  process  clause  would  apply. 

At  this  point,  either  of  two  results  could  ensue.  First 
the  Court  could  say  that  the  due  process  clause  of  the  Fifth 
Amendment,  in  the  military  court-martial  context,  incorporates 
the  provisions  of  the  First  Amendment.  The  logic  would  be 
similar  to  saying  that  the  due  process  clause  of  the  Fourteenth 
Amendment  incorporates  the  provisions  of  the  First  Amendment 
for  the  purposes  of  State  criminal  prosecutions,  in  the  al- 
ternative, the  Court  could  seek  to  define  due  process  for 
courts -martial.  It  shoxild  be  remembered  that  when  the  Court 
of  Military  Appeals  initially  discussed  this  problem,  it  coined 
the  phrase  "military  due  process,"  and  it  defined  that  phrase 
as  those  rights  and  procedures  granted  by  Congress  in  the  Uni- 
form Code  of  Military  Justice. Since  that  time,  as  dis- 
cussed in  Part  I of  this  paper,  the  Court  of  Military  Appeals 
has  also  incorporated  the  provisions  of  the  other  portions  of 

the  Bill  of  Rights,  insofar  as  they  are  not  inapplicable  to 

237 

servicemen  either  expressly  or  by  necessary  implication. 

If  the  Supreme  Court  adopted  this  definition  of  military  due 
process  in  determining  what  limitations  there  were  on  the 

236united  States  v.  Clay,  1 U.S.C.M.A.  74,  1 C.M.R. 

74  (1951) . 

^^^United  States  v.  Templa,  16  U.S.C.M.A.  629,  37 
C.M.R.  249  (1967). 
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President's  Independent  powers  to  convene  courts -martial.  It 
would  In  effect  throw  the  President  back  within  the  Uniform 
Code,  to  Include  all  the  precedents  established  by  the  de- 
cisions of  the  Court  of  Military  Appeals,  while  this  Is 
clearly  a round  robin.  It  would  accomplish  the  dual  function 
of  simultaneously  recognizing  the  President's  "inherent"  au- 
thority to  convene  courts -martial,  yet  also  require  those 
trials  to  be  (in  essence)  legally  identical  to  any  other 
court-martial.  Since,  as  noted  above,  the  Court  of  Military 
Appeals  simply  assumes  that  the  provisions  of  the  First  Amend- 
ment apply  to  military  directives,  regulations,  and  orders, 
this  decision  by  the  Supreme  Court  would  cause  the  First  Amend- 
ment to  apply  to  "presidential"  courts -martial  as  well. 

There  is  a fxirther  problem.  The  President's  "inherent" 
authority  to  issue  governing  regulations  could  similarly  be 
held  by  the  Supreme  Court  to  exist,  yet  be  subject  to  the  due 
process  requirements  of  the  Fifth  Amendment,  on  an  adminis- 
trative plane,  this  could  mean  that  the  provisions  of  the  First 
Amendment  could  be  deemed  "incorporated"  into  military  due 
process.  However,  it  should  be  stressed  that  the  president's 
power  per  se  to  promulgate  governing  regulations  is  not  nearly 
so  critical  an  issue  as  is  his  power  to  enforce  whatever  regu- 
lations and  orders  exist.  The  traditional  way  that  such  en- 
forcement is  made  is  through  the  court-martial  system.  Even 
if  oral  orders  are  given  in  individual  cases  to  comply  with 


higher  directives,  the  disobedience  of  those  orders  also  Is 
traditionally  punished  through  courts -martial.  However,  are 
there  any  other  means  whereby  Infractions  could  be  enforced, 
so  that  the  constraints  of  the  First  Amendment  would  not  ap- 
ply, as  they  would  to  courts -martial? 

It  was  noted  earlier  that  the  President  prestimably  has 
the  authority  as  Commander-in-Chief  to  dismiss  officers. 

On  what  grounds?  By  what  standards?  if  the  President  promul- 
gated a regulation  requiring  all  officers  to  attend  religious 
services  once  a week,  could  he  dismiss  an  officer  for  his  re- 


238The  discussion  in  this  regard  is  limited  only  to  of- 
ficers, since  the  Tenure  of  Office  Act,  10  U.S.C.  § 1161(a) 
(1970),  purports  to  limit  the  President's  powers  to  dismiss 
officers  but  is  silent  concerning  enlisted  personnel.  Fur- 
ther, Article  4 of  the  Uniform  Code  of  Military  justice 
recognizes  the  right  of  an  administratively  dismissed  of- 
ficer to  demand  trial  by  court-martial,  but  confers  no  simi- 
lar right  on  enlisted  personnel.  For  a review  of  arguments 
that  certain  statutes  do  affect  enlisted  personnel  in  this 
context,  see  Pasley,  Sentence  First.  Verdict  Afterwards;  Dis- 
honorable Discharge  without  Trial  by  Court-Martial.  41  Cornell 
L.Q.  545  (1956). 

This  is  not  to  say  that  enlisted  personnel  have  never 
been  discharged  with  a less  than  honorable  discharge  through 
a procedure  other  than  those  authorized  by  Congress;  they 
have.  See  Bell  v.  United  States,  366  U.S.  393,  n.  1 at  395 
(1961) , which  is  the  case  that  for^  the  basis  of  the  dis- 
cussion in  the  Cornell  Law  Quarterly  article  referred  to  im- 
mediately above.  The  suit  in  Bell  was  for  back  pay  from  the 
time  Bell  and  others  had  been  captured  during  the  Korean  War 
until  the  date  of  their  discharge,  which  was  administratively 
effected  when  they  refused  repatriation.  Because  the  suit 
did  not  request  back  pay  from  the  time  of  the  discharge  to 
the  time  of  repatriation,  the  Court  ruled  that  the  validity 
of  the  discharge  was  not  in  issue.  However,  there  is  no  rea- 
son to  believe  that  Justices  Douglas'  and  Black's  dissent  in 
Beard  v.  Stahr,  370  U.S.  41  (1962)  (per  curiam),  at  43  (dis- 
sent), would  apply  only  to  officers;  Justices  Douglas  and 
Black  opined  that  the  President  cannot  impose  administrative 
discharges  under  less  than  honorable  conditions , except  as 
authorized  by  Congress. 
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fusal  to  go?  The  Tenure  of  Office  Act  does  not  recognize  any 
such  pover  In  the  President  In  peacetime;  It  does  not  deny 
such  power  In  time  of  Weir.^^^  While  It  Is  debatable  that  con- 
gress can  constitutionally  limit  the  President's  power  In  this 
regard  In  peacetime, ^40  for  discussion  purposes  assume  that 
the  President  seeks  to  dismiss  an  officer  for  a First  Amend- 
ment-protected action,  during  time  of  war.  Under  those  cir- 
cumstances, could  a refusal  to  comply  with  a directive  which 
was  contrary  to  the  First  Amendment  be  enforced  by  dismissal 
by  the  President  of  the  officer? 

It  should  be  noted  that  the  word  "dismissal"  Is  a term 
of  art  In  the  military  sphere.  Traditionally,  It  means  the 
severance  from  office  of  a military  officer  by  sentence  of 
court-martial.  It  does  not  apply  to  discharges  of  enlisted 
personnel,  eind  It  cannot  be  given  a^inistratively — except 
directly  by  the  President,  it  Is  In  this  latter  context  that 


23^10  U.S.C.  § 1161(a)  (1970). 

240fpjje  early  cases  do  not  appear  to  question  the  valid- 
ity of  the  limitations  Imposed  by  the  Tenure  of  Office  Act. 
Furthermore,  they  are  the  only  cases  where  the  majority  opinion 
of  the  Court  discusses  the  Act.  See  Weiner  v.  United  States, 
357  U.S.  349  (1958),  and  Black  v.  United  States,  103  U.S.  227 
(1880)  . The  other  references  to  the  matter  cire  In  dissenting 
opinions.  See  Becird  v.  Stahr,  suora  n.  238,  and  Meyers  v. 
United  States,  272  U.S.  52  (1926)  (dissenting  opinion).  This 
last  case  held  unconstitutional  a statute  providing  that  post- 
masters could  be  removed  from  office  only  upon  the  advice  and 
consent  of  the  Senate.  Justice  Brandeis,  dissenting,  com- 
mented: "We  need  not  consider  what  power  the  President,  being 

Commander  in  Chief,  has  over  officers  of  the  Army  and  Navy." 

272  U.S.  at  241. 
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the  Tenure  of  Office  Act  uses  the  word.  However,  in  recogni- 
tion of  the  close  relation  of  the  word  to  courts -martial,  and 
the  consequent  stigma  that  it  Ccurrles,  Article  4 of  the  Uni- 
form Code  of  Military  Justice  gives  any  officer  dismissed  ad- 
ministratively by  order  of  the  President  the  right  to  demand 
trial  by  court-martial.  If  the  demand  is  met  and  the  court- 
maurtlal  either  acquits  the  officer  or  does  not  sustain  the 
sentence  to  dismissal,  or  does  not  Impose  a death  sentence, 
the  2u:ticle  provides  that  the  dismissal  must  be  set  aside  emd 
that  an  administrative  form  of  discharge  certificate  must  be 
substituted  therefor.  If  the  demand  for  trial  is  not  met  with- 
in six  months,  the  article  requires  that  the  administrative 
form  of  discharge  certificate  must  automatically  be  substi- 
tuted for  the  dismissal. 

Thus  if  the  hypothetical  officer  demanded  and  got  a 
court-martial  for  not  going  to  church,  he  should  be  acquitted, 
since  his  action  was  protected  by  the  First  Amendment.  How- 
ever, this  would  not  necessarily  get  him  reinstated  in  the 
military  service:  The  law  only  requires  that  his  discharge 
be  administratively  recheiracterized,  but  not  that  his  office 
be  reinstated.  Indeed,  if  another  officer  has  been  appointed 
to  fill  his  vacancy,  even  the  Supreme  Coiurt  concurs  that  he 
is  "out."^^^  NCtwithstanding,  it  can  be  said  that  the  offi- 


f 


241see  Wallace  v.  United  States,  257  U.S.  541  (1922), 
and  Blake  v.  United  States,  103  U.S.  227  (1880) . 
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cer's  First  Amendment  rights  are  to  a degree  protected — at 
least  to  the  extent  that  he  vould  not  be  "dismissed"  for  ex- 
ercising them. 

The  result  is  that  the  officer  indeed  stands  to  lose 
his  commission  for  exercising  his  First  Amendment  rights. 
However,  it  should  be  noted  that  research  has  revealed  only 
one  case  where  the  officer  in  question  was  out-and-out  dis- 
missed by  the  President,  independent  of  a court-martial  sen- 
tence— and  the  orders  effecting  his  dismissal  were  dated 
13  February  1918.^^^  Thus  while  the  possibility  exists  that 
officers  could  be  dismissed  other  than  by  court-martial,  in 
actual  practice  the  exercise  of  that  method  appears  extremely 
remote. 

As  to  both  officers  and  enlisted  personnel,  there  is 
cuiother  problem.  Clearly  the  military  has  vast  administra- 
tive control  over  the  lives  and  living  conditions  of  its  per- 
sonnel. The  comments  by  Judge  Moore  quoted  in  the  introduc- 
tion to  this  paper  clearly  demonstrate  that  control.  And  it 
has  been  noted  above  that  the  President's  power  as  Coromander- 
in-Chief  clearly  encompasses  the  right  to  transfer  personnel, 
assign  them  to  particular  duties,  and  the  like.  What  if  those 
powers  were  exercised  either  to  prohibit,  limit,  or  in  effect 
punish  actions  by  a serviceman  which  were  actually  protected 
by  the  First  Amendment? 

^^^Wallace  v.  United  States,  257  U.S.  541,  542  (1922). 
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These  were  the  allegations  made  In  the  recent  case  of 

Cortrlcht  v.  Resor.^^^  The  district  court  found  Cortright's 

allegations  worthy  and  enjoined  the  Army  from  transferring 

him  to  another  post  within  the  United  States,  The  court  of 

appeals  reversed,  saying: 

We  do  not  say  that  a case  could  never  arise  where 
a transfer  order  could  be  invalidated  by  a civil- 
ian court  on  [a  constitutional]  basis.  But  any 
such  judicial  intrusion  into  the  area  broadly  de- 
fined by  the  Constitution  to  the  President  as  com- 
mander -in-chief  and  his  authorized  subordinates 
must  await  a stronger  case  than  this  one.^^*^ 

As  its  authority  for  so  ruling,  the  court  of  appeals  cited 
Orloff  V.  Willoughby. and  noted  that  no  court,  following 
Qrlof f ' s decision,  had  ever  ordered  the  reversal  of  military 
duty  orders,  except  the  district  court  in  the  instant  case. 

The  facts  in  the  Cortrlcht  case  will  be  discussed  in  detail 
later  in  this  paper.  The  importance  of  the  case  for  the  pur- 
poses of  the  present  discussion,  however,  is  that  the  case  in 
the  court  of  appeals  clearly  bottoms  itself  on  the  President's 
command  power.  And  it  holds  that  power  virtually  beyond  ju- 
dicial review,  except  in  the  most  extreme  cases. 

Cortrlcht  also  gives  rise  to  another  problem,  apart  from 
the  extreme  of  transfer  to  another  military  installation. 


243447  F,2d  245  (2d  Clr.),  revers inc  325  F.  Supp,  797 
(E.D.N.Y.  1971). 

at  246. 

245345  U.S.  83  (1953) . 
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Cortrlght  was  a meznber  of  an  Army  band.  The  band  as  a whole 
apparently  had  a fairly  easy  time  of  military  life — until,  as 
a result  of  certain  anti-Vietnam  war  protest  activities,  their 
duty  assignments  were  changed.  Where  previously  they  were  not 
required  to  be  present  for  duty  on  a full  eight-hour  basis, 
they  were  so  required  to  be  present;  where  they  did  not  have 
to  stand  the  traditional  six-in- the-morning  reveille  forma- 
tion, they  were  required  to  do  so;  where  they  were  exempt  from 
performance  of  "full"  ix>lice  (clean-up)  details,  the  exemption 
was  withdrawn;  and  where  they  had  been  allowed  to  give  private 
music  lessons  during  duty  hoxirs,  that  privilege  was  terminated. 
The  coiurt  of  appeals  in  Cortriaht  mentioned  these  actions  by 
the  military  command  only  in  passing,  as  it  were,  to  explain 
subsequent  events.  The  court  did  hold  that  the  actions  were 
lawful,  since  they  merely  placed  the  band  in  a military  pos- 
ture in  which  it  could  have  lawfully  been  placed  all  along. 
Notwithstanding,  from  the  band  members'  point  of  view,  the 
withdrawal  of  certain  privileges  and  the  imposition  of  other 
and  more  demanding  military  requirements  could  with  some  justi- 
fication be  viewed  at  least  as  harassment,  if  not  punishment, 
for  their  anti-weir  protest  activities.  Indeed,  the  court  of 
appeals  Itself  found  that  the  duty  changes  caused  such  a drop 
in  morale  within  the  band  that  the  morale  of  the  unit  could  be 
restored  only  by  "breaking  up"  the  existing  composition  of  the 
band  and  by  transferring  Cortrlght  and  some  others.  Although 
not  articulated,  the  essence  of  the  court  of  appeals'  decision 
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is  that  such  actions  by  the  military  are  also  beyond  judicial 
1 1 review,  except  in  extreme  cases. 

f The  result  is  the  possibility  that  restrictive  condl- 

^ tlons — at  least  conditions  more  restrictive  than  in  the  past- 

can  be  Imposed  for  the  exercise  of  First  Amendment  rights. 

It  was  stated  at  the  beginning  of  this  portion  of  the 
discussion  that  the  problems  involved  here  are  more  academic 
than  real.  The  paucity  of  court  decisions  in  the  area  demon- 
strates this,  from  a factual,  statistical  point  of  view.  But 


I 


the  real  reason  why  the  problem  is  academic  is  that  the  Presi- 
dent simply  makes  no  claim  that  he  promulgates  orders  and  direc- 
tives independently  of  Congress'  delegation  of  authority  to 
"govern"  and  "regulate."  In  other  words,  both  the  President 
and  the  courts  simply  assume  that  the  President  acts  pursuant 
to  the  delegation  of  Congress'  "governing"  and  "regulating" 
powers.  The  language  always  employed  by  the  courts — especial- 
ly by  the  Court  of  Military  Appeals — is  that  the  order  or  regu- 
lation is  "legal"  or  " illegal. Obviously  an  order  or  direc- 
tive not  authorized  by  the  statute  pvirsuant  to  which  it  is  is- 
sued would  be  "illegal."  But  that  idea,  and  its  consequent 
language  of  "legal"  or  "illegal,"  could  never  be  employed  if 
there  were  no  statute  which  formed  the  basis  of  the  action. 

Reed  V.  Franke^^^  illustrates  the  attitude  of  the  courts 

^^^See.  e.q..  United  States  v.  Wysong,  9 U.S.C.M.A.  249, 
26  C.M.R.  29  (1958) . 

247297  p.2d  17  {4th  Cir.  1961). 
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most  Interestingly.  There  the  validity  of  a Navy  regulation 
was  challenged.  The  Government  made  no  claim  that  the  regula- 
tion was  issued  independently  by  the  President  as  Commander-in- 
Chief.  It  claimed,  rather,  that  the  regulation  was  issued  pur- 
sucoit  to  the  authority  of  5 U.S.C.  § 22  (1970),  which  author- 
izes the  "head  of  a department"  to  issue  regulations  of  the 
kind  in  question.  The  court  interpreted  the  word  "department" 
in  5 U.S.C.  § 22  to  mean  an  Executive  agency  headed  by  a Cabi- 
net member — and  therefore  that  it  did  not  include  the  Secretary 
of  a military  department,  such  as  the  Secretary  of  the  Navy. 

But  the  court  did  not  leave  the  matter  there;  it  went  on  to 
say  that  the  real  statute  which  authorized  the  issuance  of  the 
regulation  was  10  U.S.C.  § 6011  (1970)^^® — which  is  the  statute 
where  Congress'  "governing"  and  "regulating"  powers  over  the 
Navy  are  delegated  to  the  President.  The  court  then  went  on 
to  determine  whether  the  regulation  in  question  had  been  proper- 
ly p;  >mulgated,  pursuant  to  the  statute  it  found  applicable;  and, 
finding  that  it  had  been  lawfully  promulgated,  the  court  went  on 
to  decide  the  case  accordingly.  The  interesting  thing  about  Reed 
v.  Franke  is  that  the  Government  first  made  no  claim  that  the 
regulation  had  any  "Independent"  validity,  apart  from  a delega- 
tion of  Congressional  authority;  and  further,  the  Government 
cited  the  wrong  statute  as  the  basis  for  its  delegated  author ityi 


248see  supra,  n.  235. 
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So  long  as  the  courts,  and  especially  the  Court  of  Mill” 
tary  Appeals,  continue  to  assume  that  railitciry  directives  are 
not  promulgated  independently  but  only  and  always  through  a 
delegation  of  Congress'  powers,  the  problem  of  the  inherent 
power  of  the  President  and  the  ramifications  thereof  as  dis- 
cussed above  are  largely  academic.  Clearly  this  is  true,  so 
long  as  the  orders  and  directives  in  question  are  sought  to 
be  enforced  through  the  court-martial  system,  where  the  pro- 
visions of  the  First  Amendment  are  uniformly  held  to  apply. 

It  is  less  clear  where  the  actions  are  strictly  administra- 
tive, as  in  the  Cortright  case. 

From  the  entire  foregoing  discussion,  three  principles 

emerge : 

First,  whenever  the  Uniform  Code  of  Military  Justice 
is  used  as  the  mechanism  to  enforce  military  orders,  the  in- 
dividual is  fully  protected  as  to  his  First  Amendment  rights. 
Since  the  Uniform  Code  is  an  act  of  Congress,  the  First  Amend- 
ment applies  on  its  own  terms,  by  definition.  In  addition,  so 
long  as  everyone  continues  to  assume  that  the  President  makes 
all  his  "governing"  and  "regulating"  actions  pursuant  to  a dele 
gatlon  of  Congress'  authority,  again  there  is  no  difficulty  in 
holding  that  the  First  Amendment's  limitations  apply. 

Second,  if  the  President  were  to  convene  a court-martial 
purportedly  on  his  own  independent  authority  as  Commander -in- 
Chief,  in  contrast  to  a court-martial  convened  pursuant  to  the 
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Uniform  Code  of  Military  Justice,  although  there  is  no  de- 
cision in  point,  that  "Presidential"  court-martial  would  in 
one  way  or  another  probably  be  held  to  the  same  First  Amend- 
ment limitations  as  a court-martial  convened  under  the  uniform 
Code  of  Military  Justice,  Research  has  not  provided  an  in- 
stance of  a court-martial  directed  by  the  President,  inde- 
pendent of  the  Uniform  Code.  Factually,  therefore,  enforce- 
ment through  the  Uniform  Code  is  virtually  a universal,  ex- 
clusive concept.  This  being  the  factual  case,  a serviceman's 
First  Amendment  rights  are  fully  protected,  when  orders  are 
enforced  by  trial  by  court-martial. 

Third,  when  military  directives  are  sought  to  be  en- 
forced by  means  other  than  a covirt-martial,  there  is  the  dis- 
tinct possibility  that  those  other  means — dismissal  of  offi- 
cers by  the  President,  and  transfers,  "harassment,"  unpalatable 
duty  assignments  of  both  officers  and  enlisted  personnel — are 
simply  beyond  the  reach  of  the  First  Amendment,  except  in  ex- 
treme cases.  Only  if  the  situation  were  one  where  the  action 
was  done  intentionally,  solely,  and  with  the  proven  specific 
intent  to  suppress  First  Amendment  rights  would  the  courts  be 
likely  to  intervene.  But  to  this  point  in  time,  no  case  has 
ever  been  presented  which  has  convinced  the  civilian  courts 
that  the  military's  action  was  of  such  magnitude. 

If  this  third  conclusion  appears  unpalatable,  it  must  be 
remembered  that  it  has  only  been  since  1953,  when  Burns  y,  Wil- 
son was  decided,  that  there  has  been  any  legal  authority  at  all 
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even  to  say  that  the  Bill  of  Rights  applied  to  servicemen. 
Even  now,  no  one  would  say  that  the  Bill  of  Rights  applies 
to  servicemen  the  same  as  it  applies  to  civilians,  indeed, 
ais  has  been  outlined  previously,  the  view  is  that  the  Bill 
of  Rights  applies  "differently."  In  addition,  it  must  also 
be  remembered  that  the  essential  legal  task  of  the  law  of  the 
First  Amendment  is  to  balance  the  competing  interests — that 
First  Amendment  freedoms  are  not  absolutes.  Thus  a service- 
man's First  Amendment  rights  are  some  non-absolute  rights 
applied  to  him  differently  than  to  civilians.  And  to  all 
this  must  be  added  the  critical  point  that  the  President  and 
his  military  subordinates  have  certain  powers  granted  to  them 
by  the  same  Constitution  that  contains  the  First  Amendment. 
The  President's  power  in  this  regard  is  just  as  important  as 
the  First  Amendment.  They  are  both  constitutional  concepts. 

Although  there  are  some  who  argue  that  the  First  Amendment 

249 

is  always  to  be  "preferred"  over  anything  else,  that  is 
simply  one  point  of  view.  The  more  appropriate  view,  which 
is  consistent  with  the  general  law  of  the  First  Amendment  it- 
self as  that  law  has  evolved,  is  that  the  two  provisions  of 
the  Constitution  must  be  balanced.  Clearly  the  President  is 
not  bound  by  the  First  Amendment  on  its  own  terms.  Thus  if 
certain  actions  taken  by  him  or  his  military  subordinates  in- 
fringe on  First  Amendment  rights,  but  are  taken  not  for  the 

^^%ee  supra,  n.  217. 


sole  purpose  of  curtailing  those  rights,  but  rather  for  a 
valid  military  purpose,  the  courts  simply  say  that  the  First 
Amendment  does  not  apply.  In  the  balance,  the  command  neces- 
sity which  the  President  and  his  military  subordinates  use  as 
the  basis  for  their  actions  outweighs  the  First  Amendment 
rights  of  the  individual  serviceman  involved.  After  all,  no 
one  has  ever  said  that  the  military  is  a democratic  institu- 
tion, or  that  it  ever  could  be  operated  as  one. 

On  the  other  hand,  as  the  Second  Circuit  opined  in 
Cortriqht  v.  Res or.  if  a case  did  present  itself  where  it 
appeared  that  the  military  was  taking  action  solely  and  in- 
tentionally to  curtail  First  Amendment  rights,  the  civilian 
courts  would  have  the  right  to  invalidate  that  military  direc- 
tive. The  court  did  not  articulate  its  legal  theory.  But  it 
appears  safe  to  predict  that,  should  such  ~ case  arise,  the 
civilian  courts  would  find  a legal  theory  to  invalidate  the 
military  decision  on  constitutional  grovinds.  The  only  re- 
quirement is  that  the  case  must  be  exceptionally  clear  on  its 
facts — and  in  most  cases,  such  factual  clarity  is  simply  not 
sufficiently  present  to  outweigh  the  military  decision  involved 

Thus  the  area  of  the  enforcement  of  military  directives 
by  means  other  than  a court-martial  is  an  area  where  the  First 
Amendment  applies  "differently"  of  necessity  for  military  per- 
sonnel. This  concept  will  be  discussed  in  some  more  detail 
in  Part  v,  infra. 
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D.  Discipline 


Throughout  the  discussion  which  will  follow,  military 
discipline  will  be  cited  again  and  again  as  perhaps  the  major 
reason  why  the  First  Amendment  does  not  apply  the  same  to 
servicemen  as  it  does  to  civilians.  Thus  some  understanding 
of  this  concept  is  mandatory. 

The  Army's  definition  of  discipline  is  as  clesir  as  any: 

a.  Military  discipline  is  a state  of  individual 
and  group  training  that  creates  a mental  attitude  re- 
sulting in  correct  conduct  and  automatic  obedience  to 
military  law  under  all  conditions,  it  is  founded  upon 
respect  for  and  loyalty  to  properly  constituted  author- 
ity, 

b.  While  military  discipline  is  enhanced  by  mili- 
tary training,  every  feature  of  military  life  has  its 
affect  on  military  discipline.  It  generally  is  indi- 
cated in  an  individual  or  unit  by  smartness  of  appear- 
ance and  action;  by  cleanliness  and  neatness  of  dress, 
equipment,  and  quarters;  by  respect  for  seniors;  and 
by  the  prompt  and  cheerful  execution  by  subordinates 

of  both  the  letter  and  the  spirit  of  the  legal  orders 
of  their  lawful  superiors . 2 5t) 

The  most  telling  feature  of  this  definition  is  its  all -pervasive 
character,  its  comprehensiveness.  It  embraces  "every  feature 
of  military  life."  Thus  it  should  come  as  no  surprise  that  in 
the  discussion  which  follows  it  will  be  invoked  so  often  as 
the  justification  for  various  restraints  on  a serviceman's 
First  Amendment  freedoms. 


The  premise  that  military  discipline  justifies  certain 
restrictions  on  a serviceman's  freedoms  has  been  challenged  on 
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AR  600-20,  28  Apr.  1971,  para.  5-1. 
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three  levels  in  an  cirticle  entitled  "Military  Discipline  and 
Political  Expression:  A New  Ijook  at  an  Old  Bugbear"  published 
in  the  May  1971  issue  of  the  Harvard  Civil  Rlghts-Clvil  Liber- 
ties Law  Review. Because  of  the  importance  of  the  concept 
of  military  discipline  in  the  discussion  which  follows,  and 
because  of  the  scope  of  the  article's  attack — not  to  mention 
its  invalidity — the  article  deserves  analysis. 

The  article  challenges  first  the  definition  of  rnili- 
tary  discipline  quoted  above.  The  author  quotes  another 
definition  of  discipline  contained  in  an  Army  leadership  man- 
ual. which  includes  an  additional  phrase  requiring  servicemen 
"to  initiate  appropriate  action  in  the  absence  of  orders."^^^ 

The  relevance  of  such  a requirement  in  a leadership  manual  is 
obvious.  However,  the  author  takes  this  from  its  context  and 
comes  to  the  conclusion  that  it  knocks  the  props  out  from  under 
the  definition  of  leadership  quoted  above.  The  author  cites 
several  sociological  studies  to  argue  that  if  the  military  is 
shifting  from  an  autocratic  concept  of  operations  to  a "man- 
agerial” concept  of  operations,  certain  initiative  on  the  part 
of  servicemen  is  required  at  all  times. ^53  then  argues  that 

that  required  initiative  cannot  ensue  without  full  and  free  dis- 

^^^Johnson,  Military  Discipline  and  Political  Expression: 

A New  Look  at  an  Old  Bugbear.  6 Harv.  Civ.  Rights-Civ.  Lib.  L. 

Rev.  525  (1971). 

at  534. 

^^^See.  e.q..  M.  Janowltz,  The  Professional  soldier  (i960). 
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cusslon  of  ideas;  therefore,  he  argues  that  the  old  saw  that 
"An  Amy  is  not  a deliberative  body"^^^  is  now  dead.  He  con- 
cludes that  the  quoted  definition  of  military  discipline  can 

255 

"no  longer  be  used  legitimately  to  limit  free  expression." 

This  argument  misses  the  point  on  a number  of  scores. 
First,  the  full  and  free  discussion  which  may  be  involved  in 
the  decision-making  process  involved  in  the  "new"  military 
does  not  involve  everybody.  The  military  is  still  not  a "de- 
liberative" or  "democratic"  institution.  True,  a certain  com- 
mander may  request  the  views  of  his  superiors,  contemporaries, 
or  subordinates  in  reaching  a certaJLn  decision.  But  he  does 
not  have  to  make  such  a request.  Nor  does  he  have  to  consult 
or  get  any  approval  from  the  "troops";  indeed,  that  is  simply 
too  "democratic"  for  the  military.  Second,  once  a decision  is 
made,  military  discipline  requires  "correct  conduct  and  auto- 
matic obedience  ...  under  all  conditions."  Even  if  the  situ- 
ation is  one  where  personal  initiative  is  required,  that  initia- 
tive cannot  operate  contrary  to  previously-decided  standards. 
Particularly  is  it  true  that  military  discipline  requires  com- 
plete obedience  to  orders  when  the  individual  disagrees  with 
the  decisions  made  by  his  superiors,  or  the  pre-existing  policies 
which  impose  limits  on  the  exercise  of  his  initiative.  Finally, 


^^^6  Harv.  Civ.  Rights-Civ.  Lib.  L.  Rev.  at  537. 

^^^See  M.C.M.,  para.  171a;  W.  V.’inthrop,  Military  Law 
and  Precedents,  ch,  II  (2d  ed.,  1920  reprint). 
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military  training  manuals  do  not  have  the  "force  ai»d  effect 
of  law"  as  do  military  regulations.  Thus  the  controlling 
definition  is  that  one  quoted  above,  not  that  contained  in 
the  leadership  manual  which  the  author  cites.  Fvirther  a 
general  definition  of  military  discipline  and  a definition 
particularly  suited  to  training  in  military  leadership  are 
quite  sensibly  different.  Thus  the  particular  definition 
should  not  be  considered  to  knock  the  props  out  from  under 
the  general  definition — especially  when,  as  in  this  case, 
there  is  not  really  any  logical  inconsistency  between  the 
two. 

The  second  challenge  which  the  article  raises  is  the 

argument  that  the  Supreme  Court's  decision  in  O'Callahan  y. 

Parker^ rejected  the  argument  that  military  discipline  can 

form  the  basis  for  restricting  servicemen's  First  Amendment 

freedoms.  The  argviment  is  apparently  based  on  the  point  that 

the  Government  contended  in  its  brief  that  an  offense  should 

be  considered  "service  connected"  if  it  violated  that  portion 

of  Article  134  of  the  Uniform  Code  of  Military  Justice  which 

proscribes  conduct  which  "discredits"  the  armed  forces,  and 

257 

the  fact  that  the  Coturt  rejected  that  argument.  From  this 

fact  the  author  jumps  to  the  conclusion  that,  because  the  Court 


256395  u.S.  258  (1969). 

. Brief  for  the  United  States  at  27-28;  fii.  395 
U.S.  at  281-284  (dissent). 
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rejected  one  portion  of  the  Article  134  eurgunvent,  it  rejected 
the  total  applicability  of  Article  134~which  also  proscribes 
conduct  "to  the  prejudice  of  good  order  and  discipline  in  the 
armed  forces."  This  leap  is  clearly  erroneous,  in  O' Callahan 
itself  it  is  clear  that  perhaps  the  most  firm  service -connected 

conduct  is  that  which  affects  military  discipline.  Relford  v. 

258 

Commandant,  united  States  Disciplinary  Barracks.  which  pur- 
ports to  "explain"  O' Callahan* s service-connected  formula,  is 
also  clear  beyond  question  that  military  discipline  is  one  of 
the  most  Important  factors  to  be  considered  in  determining 
whether  an  offense  is  service-connected.  If  anything,  then, 

Callahan  and  Relford  confirm  that  military  discipline 
may  indeed  form  the  basis  for  differing  constitutional  treat- 
ment of  servicemen.  It  also  is  perhaps  worth  noting  that  this 
idea  is  no  change  in  the  Supreme  Covirt's  views;  when  it  decided 
Burns  V.  Wllson^^^  in  1953  and  said  (as  clearly  as  it  ever  has) 
that  the  Bill  of  Rights  applies  to  servicemen,  it  also  said 
that  "the  rights  of  men  in  the  armed  forces  must  perforce  be 
conditioned  to  meet  certain  overriding  demeinds  of  discipline 
emd  duty."^®® 

Finally,  the  article  challenges  the  military's  view 

258401  U.S.  355  (1971) . 

^^^346  U.S.  137  (1953). 
at  140. 


that  certain  conduct  which  for  civilians  would  be  protected 
by  the  First  Amendment  should  be  restricted  in  the  military 
because  it  adversely  affects  military  discipline.  The  arti- 
cle does  not  go  so  far  as  to  contend  that  servicemen  should 
be  allowed  to  call  their  superiors  by  vulgar  names.  But  it 
does  conclude  that 

Free  speech  would  not  hinder  military  effective- 
ness. Soldiers'  political  beliefs  have  been  found  to 
be  of  minimal  consequence  to  military  performance. 
Intra-group  pressures  affect  performance  far  more 
than  personal  ideological  beliefs  do.  Nor  are  in- 
dividual soldiers  likely  to  persuade  other  service- 
men to  adopt  their  beliefs. 

• • • 

Courts  should  refuse  to  accept  the  unsupported 
assertion  that  military  discipline  requires  limits  on 
servicemen's  political  expression  ... 

These  conclusions  are  based  on  a number  of  sociological 
studies  cited  in  the  article.  However,  in  the  Cortright  v. 
Resor  case  which  was  mentioned  earlier,  there  was  clear  evi- 
dence that  the  political  discussions  concerning  the  Vietnam  war 
which  took  place  in  the  unit  actually  caused  such  a complete 
polarization  of  the  men  that  the  unit  could  no  longer  operate 
effectively.  Further,  while  soldiers  may  well  not  be  success- 


ful in  persuading  other  soldiers  td 


ave  as  they  do,  they 


may  well  be  quite  successful  in  persuading  them  to  act  in  a 
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manner  inimical  to  good  military  discipline.  Indeed,  the 

261 

6 Harv.  Civ,  Rights-Civ.  Lib.  L.  Rev.  at  543-544. 
^^^See  supra,  n.  243. 

^^^See  sunra.  n.  190. 
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eurtlcle  itself  notes  that  sociological  studies  indicate  that 
intra-group  pressures  are  much  more  likely  to  affect  group 
performance;  thus  what  if  the  group  pressure  involved  was  to 
refuse  to  accept  military  orders  to  go  to  Vietnam  because  of 
a political  disagreement  with  united  States  foreign  policy? 
Finally,  the  major  thrust  of  the  studies  cited  in  the  article 
relate  to  expressions  of  bel lef . The  military  permits  such 
expressions,  the  same  as  does  the  civilian  community;  what 
the  military  restricts  is  the  communication  of  those  beliefs 
which,  if  adopted  and  acted  upon,  would  be  destructive  of  mili- 
tary discipline. The  restrictions  will  be  examined  in  de- 
tail in  Part  iv  of  this  paper;  but,  again,  an  example  would 
be  urging  others  to  refuse  to  accept  military  orders  for  Viet- 
nam, based  on  a political  disagreement  with  United  States 
foreign  policy.  Thus  the  article's  third  challenge  simply  as- 
sumes that  sociological  studies  relating  to  belief — which  no 
one  attempts  to  limit — equate  to  military  restrictions  on 
conduct  imposed  in  the  name  of  military  discipline.  The  as- 
sumption and  thus  the  article's  conclusions  arc  unwarranted. 

This  is  not  to  say,  of  course,  that  the  mere  invoca- 
tion of  military  discipline  will  justify  every  restriction  which 
the  military  seeks  to  impose;  as  the  following  discussion  will 
demonstrate,  there  eare  other  considerations  as  well  which  also 
form  the  basis  for  limiting  First  Amendment  freedoms.  And,  as 


, n.  191. 


the  discussion  also  will  show,  not  every  claim  of  discipline 
as  the  basis  for  limiting  a servicemein's  expression  is  valid; 
Article  88  of  the  uniform  Code  is  a notable  example.  But 


without  question,  military  discipline  is  the  major  reason  why 
a serviceman's  First  Amendment  rights  apply  "differently"  than 
do  those  of  his  civilian  brothers.  The  definition  quoted  above, 
emd  especially  its  broad  scope,  should  be  kept  in  mind  as  the 
discussion  proceeds. 

We  shall  now  turn  our  attention  to  a specific  examina- 
tion of  a serviceman's  rights  to  freedom  of  religion  and  to 
freedom  of  expression,  in  that  order. 


i 


PART  III 

A SERVICEMAN'S  FREEDOM  OF  RELIGION 


Congress  shall  make  no  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exercise 
thereof  .... 

— The  First  Amendment 


As  everyone  knows,  the  military  is  an  autocratic  in- 
stitution where  one's  time  is  not  his  own.  The  quotation 

C 

from  Raderman  v.  Kaine  introducing  this  paper  was  placed 
at  the  very  beginning  to  stress  the  constitutional  issue; 

Do  certain  aspects  of  the  military  modus  operand!  violate 
the  First  Amendment? 

For  example,  the  military  services  all  have  commissioned 
officers  called  "chaplains,"  all  of  whom  are  ordained  ministers, 
priests,  or  rabbis,  and  all  of  whom  act  in  their  religious  ca- 
pacity within  the  military.  Their  salaries  are  paid  from  con- 
gresslonally-appropriated  funds,  just  as  any  other  officer's 
salary.  Military  Installations  all  have  structures  used  spe- 
cifically as  churches — called  "chapels"  in  military  terminol- 
ogy. These,  too,  are  built  with  Federal  funds.  Indeed,  the 
Articles  of  War  of  1775,^^^  1776, 1806,2^8  and  1874^^^— 

2^^411  F.2d  1102,  1104  (2d  Cir.  1969). 

286Articles  of  War  of  1775,  Art.  II;  reprinted  in 
^^^Artlcles  of  War  of  1776,  § I,  Art.  2;  reprinted  in 
^^®Articles  of  War  of  1806,  Art.  2;  reprinted  in 
^®®Articles  of  War  of  1875,  Art.  52;  reprinted  in 
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with  only  minor  differences  in  punctuation  over  the  years — 
all  read  "It  is  earnestly  recommended  to  all  officers  and 
soldiers,  diligently  to  attend  divine  service  . . , a 
similar  provision  still  exists  in  the  United  States  Code  rela- 


tive only  to  the  Navy.' 


Does  all  this  constitute  an  unlaw- 


ful "establishment"  of  religion  in  violation  of  the  First  Amend- 


i«ent? 


In  relation  to  a serviceman’s  religious  beliefs,  how 


does  the  military's  life-style  affect  him?  If  a serviceman 
has  certain  religious  beliefs,  to  what  extent  can  he  pattern 
his  life  within  the  military  to  conform  to  those  beliefs? 

What  does  he  do  when  his  beliefs  conflict  with  a militeiry 
rule?  While  Sunday  is  usually  a non-duty  day,  can  a Christian 
soldier  be  made  to  perform  military  duties  anyway? 

These  questions  form  the  basis  of  the  discussion  in  this 
section  of  the  paper. 


A.  Establishment  of  Religion 

The  most  obvious  example  of  what  might  possibly  be  an 
unconstitutional  establishment  of  religion  in  the  military  is 

W.  Winthrop,  2 Military  Law  and  Precedents  68  (1886  ed.). 

W.  Winthrop,  2 Military  Law  and  Precedents  79  (1886  ed.). 

W.  Winthrop,  2 Military  Law  and  Precedents  98  (1886  ed.). 

W.  Winthrop,  2 Military  Law  and  Precedents  117  (1886  ed.). 


?e  infra,  n.  275. 


27l£yerson  v.  Board  of  Education,  330  u.S.  1,  15,  31~33 

(1947)  . 

272374  203  (1963) . 


at  chapel  at  the  three  service  academies.  Finally,  cire  there 

any  other  specific  activities  conducted  by  the  military  which 

might  tend  to  establish  religion  unconstitutionally? 

Before  turning  to  these  questions,  a clarification  of 

the  phrase  "establishment  of  religion"  is  in  order.  If  congress 

were  to  enact  legislation  declaring  a particular  religious  sect 

to  be  the  religion  of  the  United  States,  and  if  the  activities 

of  that  religious  sect  were  totally  financed  with  public  funds, 

there  would  be  no  question  that  Congress  had  "established"  a 
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church.,  However,  as  noted  by  the  Supreme  Court,  the  lan- 
guage of  the  First  Amendment  does  not  merely  prohibit  the  es- 
tedjlishment  of  a church;  it  prohibits  the  establishment  of 
rel iaion.  This  far  broader  word  clearly  encompasses  the  con- 
cept of  a church.  It  also  obviously  goes  much  further.  Al- 
though there  are  many  passages  from  various  opinions  of  dif- 
ferent Justices  in  Supreme  Court  decisions  which  could  be  used 
to  give  an  indication  of  the  scope  of  the  establishment  clause, 
perhaps  the  most  comprehensive  is  that  stated  at  two  different 

places  in  the  concurring  opinion  of  Justice  Brennan  in  School 

272 

District  of  Abinqton  Township,  Pennsylvania  v.  Schemsp. 


■!# 
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There,  Justice  Brennan  says  that  the  establishment  clause 
forbids  the 

involvement  of  religious  with  secular  institutions 
which  (a)  serve  the  essentially  religious  activi- 
ties of  religious  institutions;  (b)  employ  the  or- 
gans of  government  for  essentially  religious  pur- 
poses; or  (c)  use  essentially  religious  means  to 
serve  governmental  ends,  where  secular  means  would 

suffice. 273 

Thus  the  clause  means  far  more  than  merely  establishing  a 
state-supported  church.  And  in  keeping  with  that  broad  mean- 
ing, the  Court  has  struck  down  various  arrangements,  mostly 

involving  the  pvibllc  schools,  where  the  government  has  become 
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involved  with  religious  affairs.  Under  this  posture  of  the 

law,  how  does  the  military  fare? 

1.  The  Military  Chaplaincy 

The  military  chaplaincy  is  unequivocally  authorized  by 
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specific  congressional  legislation.  Thus  it  falls  squarely 
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2'^3j[d.  at  231,  295. 

274specific  examples  will  be  discussed  infra,  p.  158  ff. 
275For  the  Army; 

10  U.S.C.  § 3547  (1970);  "Duties;  Chaplains, 
assistance  required  of  commanding  officers. 

" (a)  Each  chaplain  shall,  when  practicable,  hold  appropriate 
religious  services  at  least  once  each  Sunday  for  the  command 
to  which  he  is  assigned  .... 

"(b)  Each  commanding  officer  shall  furnish  facilities,  in- 
cluding necessary  transportation,  to  any  chaplain  assigned 
to  his  command,  to  assist  the  chaplain  in  performing  his 
duties." 
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r 


within  the  ambit  of  the  First  Amendment. 

In  1928,  a taxpayer  took  a case  to  the  United  States 
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Court  of  Appeals  for  the  District  of  Columbia  Circuit, 
seeking  to  have  the  military  chaplaincy  ruled  unconstitu- 
tional. However,  due  to  the  Supreme  Court's  decision  some 
five  years  earlier  in  the  case  of  Frothlngham  v.  Mellon. 
the  court  ruled  that  the  taxpayer  had  no  standing  to  sue. 

Thus  the  actual  merits  of  the  claim  were  never  decided.  And, 
since  the  Supreme  Court  reversed  Frothingham  in  the  1968  case 
of  Flast  V.  Cohen.  no  taxpayer  has  thus  far  sued,  challeng- 
ing the  constitutionality  of  the  military  chaplaincy.  Accord- 
ingly, there  is  no  decision  directly  on  point. 


However,  in  a nvimber  of  those  cases  dealing  directly 
with  the  estciblishment  clause  and  the  public  schools,  as  well 


" (b)  The  commanders  of  vessels  and  naval  activities  to  which 
chaplains  are  attached  shall  cause  divine  service  to  be  per- 
formed on  Sunday,  whenever  the  weather  and  other  circumstances 
allow  it  to  be  done;  and  it  is  earnestly  recommended  to  all 
officers,  seeimen,  and  others  in  the  naval  service  diligently 
to  attend  every  performance  of  the  worship  of  Almighty  God. 

" (c)  All  persons  in  the  Navy  and  in  the  Marine  Corps  are 
enjoined  to  behave  themselves  in  a reverent  and  becoming  man- 
ner during  divine  service. 

For  the  Air  Force: 

10  U.S.C.  S 8S  (1970) : 

This  section  is  a verbatim  repeat  of  10  U.S.C. 

■ § 3547  for  the  Army,  above. 

^^^Elliott  V.  White,  23  F.2d  997  (D.C.  Cir.  1928). 

27^262  U.S.  447  (1923) . 

^^®392  U.S.  83  (1968) . 
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as  in  other  cases  dealing  with  the  clause  in  other  contexts, 
the  Supreme  Court  has  clearly  had  in  mind  the  military  chap- 
laincy problem,  as  well  as  other  examples  of  the  involvement 

27q 

of  church  and  state  which  are  extant  in  American  life. 

The  first  case  to  come  before  the  Supreme  Court  where 

the  establishment  clause  was  directly  considered  was  Everson 

2S0  281 

V.  Board  of  Education  in  the  surprisingly  late  year  of  1947. 

The  issue  in  that  case  was  whether  a New  jersey  plan  which  gave 
a cash  payment  to  parents  as  reimbursement  of  school  bus  trans- 
portation was  lawful  when  the  child  attended  a parochial  school 
as  opposed  to  a public  school.  Although  taking  his  absolutist 
approach  to  the  wording  of  the  First  Amendment,  Justice  Black 
speaking  for  the  majority  held  that  the  particular  arrangement 
did  not  violate  the  required  separation  of  church  and  state. 

No  mention  of  the  military  chaplaincy  was  made  by  anyone  any- 
where in  the  decision. 


279one  of  the  most  frequently-mentioned  involvements 
is  the  existence  of  a chaplain  in  both  Houses  of  congress. 

The  traditional  opening  intonation  at  the  Supreme  Court  it- 
self has  been  mentioned.  The  existence  of  the  slogan  "In 
God  We  Trust"  on  American  currency,  the  invocation  of  divine 
blessings  and  assistance  by  Presidents  dvuring  their  inaugural 
and  other  addresses,  and  other  "ceremonial  occasions"  are  al- 
so cited. 

^®°330  U.S.  1 (1947). 
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Although  earlier  cases  may  have  touched  on  the 
issue  of  the  establishment  clause,  all  agree  that  Everson 
was  the  first  case  to  deal  directly  with  the  issue.  Accord . 
Justice  Brennan  (concurring)  , School  District  of  Aldington 


Township,  Pennsylvania  v.  Schempp,  374  U.S.  203,  246  (1963). 
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The  second  major  case  to  reach  the  Court  was  Illinois 
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ex  rel.  McCollum  v.  Board  of  Education  in  1948.  The  pro- 
greim  which  McCollum  struck  down  was  an  Illinois  plan  whereby 
students  in  the  public  schools,  whose  parents  so  elected, 
would  be  permitted  to  attend  religious  instruction  in  the 
school.  Further,  the  instructors  for  these  periods  were 
recognized  denominational  clergymen  who  were  brought  in  from 
outside  the  normal  school  faculties.  Children  who  chose  to 
attend  could  attend  the  class  taught  by  the  clergyman  repre- 
senting the  religious  views  of  their  choice.  The  Court,  again 
speaking  through  Justice  Black,  held  this  use  of  public  school 
facilities  and  time  "established"  religion.  The  opinion  of  the 
Court  did  not  mention  the  military  chaplaincy. 

However,  Justice  Reed  dissented  in  McCollum.  In  essence, 

he  rejected  the  absolutist  approach.  After  pointing  to  the  long 

traditions  where  there  was  an  "accommodation"  between  church  and 

state  interests  in  America,  Justice  Reed  concluded  that 

The  prohibitions  of  enactments  respecting  the  es- 
tablishment of  religion  do  not  bar  every  friendly 
gesture  between  church  and  state.  It  is  not  an 
absolute  prohibition  against  every  conceivable 
situation  where  the  two  may  work  together,  any 
more  than  the  other  provisions  of  the  First  Amend- 
ment— free  speech,  free  press — are  absolutes . 283 

Significantly,  Justice  Reed  cited  the  military  chaplaincy  in 

general  and  the  mandatory  chapel  requirements  at  the  service 

2^^333  u.S.  203  (1948) . 
at  255-256. 
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academies  particuleirly  as  areas  where  there  has  been  a tradi- 
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tional  and  accepted  accommodation  between  church  and  state. 

The  third  case  wherein  the  Court  considered  the  estab~ 

285 

lishment  clause  was  Zorach  v.  Clauson.  There  the  Court  up- 
held a New  York  plan  whereby  school  children  were  released 
from  school  eeirly  in  order  to  attend  religious  instruction 
conducted  by  their  various  religious  sects  at  places  supplied 
by  the  religious  sect  itself.  While  the  case  again  nowhere 
mentions  the  military  chaplaincy,  the  decision  itself  repre- 
sents an  accommodation  between  religious  and  state-sponsored 
education  and,  to  that  extent,  is  certainly  not  inconsistent 
with  the  existence  of  the  military  chaplaincy. 

Next  came  a line  of  cases  which  considered  whether  var- 
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lous  forms  of  the  Sunday  closing  laws  (the  Blue  Law  Cases) 
constituted  an  unlawful  establishment  of  religion.  These 
cases  obviously  had  nothing  to  do  with  the  public  schools. 

But  they  did  establish  three  relevant  points.  First,  by  up- 
holding the  Sunday  closing  laws,  the  Court  again  effected  an 
accommodation  between  church  and  state  interests.  Second, 
the  majority  view  was  that  the  Sunday  closing  laws,  while 

at  254. 

^®^343  U.S.  306  (1952) . 

^®^McGowan  v.  Maryland,  366  U.S,  420  (1961) ; Two  Guys 
V.  McGlnley,  366  U.S.  582  (1961);  Braunfeld  v.  Brown,  366 
U.S.  599  (1961);  Gallagher  v.  Crown  Kosher  Market,  366  U.S, 

617  (1961). 
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perhaps  religiously  initiated,  had  so  changed  to  secular 
goals  concerning  a day  of  "rest"  and  other  humaniteurian  con- 
siderations, that  they  no  longer  really  represented  an  un- 
constitutional religious  involvement  of  church  and  state. 
Finally,  in  a concurring  opinion  to  one  of  the  cases,  jus- 
tices Frankfurter  and  Harlan  developed  a "balancing"  test 
for  establishment  cases.  They  held  that  where  the  "primary 
end"  of  the  church-state  involvement  was  religious,  the  ar- 
rangement would  violate  the  establishment  clause;  but  where 
in  the  balance  the  "primary  end"  was  determined  to  be  some 
other,  lawful  object,  the  establishment  clause  would  not  be 
violated. 

The  Court  returned  to  the  public  school  arena  in  the 
case  of  Enael  v.  Vitale^^^  in  1962.  Enael  centered  on  the 
lawfulness  of  a non-denominational  prayer  written  by  the  New 
York  State  Board  of  Regents,  which  prayer  was  required  to  be 
said  at  the  opening  of  each  school  day.  School  children  were 
permitted  to  be  excused  if  they  wished,  and  in  any  event  were 
not  required  to  "participate"  in  the  praying  even  if  they  did 
not  choose  to  be  excused  altogether.  The  Covirt  held  that  even 
with  the  provisions  for  excusal  and  voluntary  participation, 
the  mere  act  of  praying  in  the  public  schools  violated  the 
establishment  clause.  Specifically,  the  Court  said  that 
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370  U.S.  421  (1962) 
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The  Establishment  Clause  ...  does  not  depend  on 
any  showing  of  direct  governmental  compulsion  and 
is  violated  by  the  enactment  of  laws  which  es- 
tablish an  official  religion  whether  those  laws 
operate  directly  to  coerce  nonbelieving  individuals 

or  not. 288 

In  reaching  this  decision,  various  Justices  alluded  to 
the  military  chaplaincy.  The  majority  opinion  said,  in  a foot- 
note, that 

There  is  of  course  nothing  in  the  decision 
reache'^  here  that  is  inconsistent  . . . with  the 
fact  t.*at  there  are  many  manifestations  in  our 
public  life  of  belief  in  God.  Such  patriotic  or 
ceremonial  occasions  bear  no  true  resemblance  to 
the  unquestioned  religious  exercise  that  the  State 
of  New  York  has  sponsored  in  this  instance. 289 

In  his  concurring  opinion,  however.  Justice  Douglas  ap- 
peared to  be  firmly  against  such  "manifestations,"  whether  in- 
volving  the  military  or  otherwise.  In  a footnote,  he  quoted 
from  a book  entitled  The  Limits  of  Freedom  thusly; 

"There  are  many  'aids'  to  religion  in  this 
country  at  all  levels  of  government.  To  mention 
but  a few  at  the  federal  level,  one  might  begin 
by  observing  that  the  very  First  Congress  which 
wrote  the  First  Amendment  provided  for  chaplains 
in  both  Houses  and  in  the  armed  services.  There  290 

is  compulsory  chapel  at  the  service  academ.ies  . . . ." 

Concerning  his  opinion  of  the  legality  of  such  "aids,"  Justice 

Douglas  said: 

Our  system  at  the  federal  and  state  levels  is  pres- 
ently honeycombed  with  [governmental]  financing  [of 


^lld.  at  430. 

at  435  n.21. 


at  437  n.l. 


religious  services].  Nevertheless,  i think  it 
is  an  unconstitutional  undertaking  whatever  form 

it  takes, 291 


Finally,  in  his  dissent  in  Engel.  Justice  Stewart  noted 
that  military  chaplains  are  paid  with  federal  funds, 293 

In  the  next  year,  1963,  the  Court  decided  the  important 


case  of  School  District  of  Abington  Tov;nshlp.  Pennsylvania  v 


a Pennsylvania  statute  requiring  a Bible  reading  to  open  each 
school  day.  The  Court  struck  down  the  statute  as  establishing 


After  all  the  comments  in  Engel  concerning  the  mill 


tary  chaplaincy,  it  is  not  surprising  that  many  comments  were 
made  in  Schempp  as  well.  It  is  interesting  that  justice  Douglas 


was  the  only  Justice  who  wrote  an  opinion  which  did  not  directly 
mention  the  military  situation.  Had  he  done  so,  however,  he 
probably  would  have  been  against  the  practice.  Not  only  is 
this  clear  from  his  views  in  Engel,  as  set  out  above,  but  in 


at  449  n.4. 

294374  u.s.  203  (1963) 
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Schempp  itself  he  wrote  the  following  in  his  concurring  opinion 

But  the  Establishment  clause  ...  also  forbids  the 
State  to  employ  its  facilities  or  funds  in  any  way 
that  gives  a church,  or  all  chiorches,  greater  strength 
in  our  society  than  it  would  have  by  relying  on  its 
members  alone. 

• • • 

The  most  effective  wav  to  estcibllsh  an  insti- 
tution is  to  finance  it  . I . .2^5 

Justice  Clark,  speaking  for  the  Court,  seemed  specifi” 

cally  to  recognize  the  validity  of  the  military  chaplaincy; 

[T]here  are  such  manifestations  [of  governmental  in- 
volvement in  religious  activity]  in  our  military 
forces,  where  those  of  our  citizens  who  are  under 
the  sanctions  of  military  service  wish  to  engage 
in  voluntary  worship. 296 

Further,  in  a footnote,  the  majority  said: 

We  are  not  of  course  presented  with  and  therefore  do 
not  pass  upon  a situation  such  as  military  service, 
where  government  regulates  the  temporal  and  geographic 
environment  of  individuals  to  a point  that,  unless  it 
permits  voluntary  religious  services  to  be  conducted 
with  use  of  government  facilities,  military  personnel 
would  be  unable  to  engage  in  the  practice  of  their  re- 
ligion. 297 

Also,  Justice  Goldberg  in  a concurring  opinion  went  even  fur- 
ther: 

And  it  seems  clecir  to  me  from  the  opinions  in  the 
present  and  past  cases  that  the  Court  would  recog- 
nize the  propriety  of  providing  military  chaplains. 298 


at  229  (emphasis  in  original), 
at  213. 
at  226  n.lO. 
at  306. 


However,  It  was  justice  Brennem  in  his  concurring  opin- 
ion who  propounded  the  most  meaningful  argument  in  this  area. 
Clearly  being  awcure  of  the  roeiny  areas  of  American  life  where 
there  is  some  involvement  of  church  and  state.  Justice  Brennan 
wrote  that  he  believed  some  accommodation  between  church  and 
state  must  be  reached.  Critical  to  his  approach  was  his  view 

that  the  school  cases  should  be  considered  "unique"  and  there- 

299 

fore  not  dispositive  of  the  issues  involved  in  other  areas. 
Rather,  he  evolved  his  three-point  test,  cited  earlier,  to  test 
any  situation  for  an  unconstitutional  relationship  between 
chxirch  and  state. 

Further,  Justice  Brennan  specifically  discussed  the 
military  chaplaincy  problem  at  some  length.  To  him,  the  issue 
was  one  that  involved  a conflict  between  the  establishment  and 
free  exercises  clauses  of  the  First  Amendment  Itself.  In  his 
view,  the  right  of  servicemen  to  exercise  their  religion  free- 
ly outweighed  any  possible  "establishment"  which  might  simul- 
taneously occur  as  a result  of  providing  them  with  the  means 
whereby  they  may  exercise  their  religion,  should  they  wish  to 
do  so.  Therefore,  because  the 

government  has  deprived  such  persons  of  the  oppor- 
tunity to  practice  their  faith  at  places  of  their 
choice,  the  argument  runs,  government  may,  in  order 
to  avoid  infringing  upon  free  exercise,  provide 
siibstitutes  where  it  requires  such  persons  to  be.-'^^ 


at  294. 
at  297-298. 
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Justice  Brennan  also  pointed  out  that,  contrary  to  the  school 
cases,  the  military  case  Involves  relatively  mature  adults, 
not  Impressionable  school  children.  Additionally,  he  noted 
that  mandatory  attendance  at  a public  school  would  not  deprive 
the  school  children  of  their  opportunities  to  exercise  their 
religious  preferences  In  whatever  way  they  wanted  to,  since 
the  school  situation  was  not  "total."  In  contrast,  the  mlll- 
teory  situation  does  represent  a total  environment  which  might 
deprive  the  Individual  serviceman  of  his  opportunity  freely 
to  exercise  his  religious  preferences.  Finally,  Justice  Bren- 
nan concluded  with  a distinction  between  hostility  and  neu- 
trality, saying  that  to  refuse  to  provide  the  military  ser- 
vices with  chaplains  would  be  hostile  to  religion  in  the  mili- 
tary, and  not  merely  neutral  towards  it.  The  government  must 
be  neutral  towards  :ifeligion. 

While  all  the  foregoing  comments  concerning  the  mili- 
tary chaplaincy  are  dicta  in  the  cases  concerned,  it  is  hard 
to  say  that  the  Court  has  not  "decided"  the  issue.  Justice 
Goldberg's  comment  in  Schempp  is  worth  repeating; 

And  it  seems  clear  to  me  from  the  opinions  in  the 
present  and  past  cases  that  the  Court  would  recog- 
nlze  the  propriety  of  providing  military  chaplains. 


30lFor  a complete  discussion  and  analysis  of  the  legal 
precedents  for  justice  Brennan's  formulation  of  his  three- 
point  test,  and  indeed  for  an  excellent  critical  analysis  of 
the  constitutionality  of  the  militeiry  chaplaincy  in  general, 
see  Figinski,  Military  Chaplains — A Constitutionally  Per- 
missible Accommodation  Between  Chvirch  and  State.  24  Md.  L, 
Rev.  377  (1964)  . 

3®237o  u.S.  at  306. 
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Mention  should  be  made  of  the  latest  establishment  case 

303 

to  come  before  the  Supreme  Court,  walz  v.  Tax  Commissioner. 

In  that  1970  case,  the  issue  was  whether  a New  York  State  tax 
exemption  for  property  owned  by  religious  institutions  was 
constitutional.  Petitioner  claimed  that  the  exemption  amoun^.- 
ed  to  direct  support  of  religion  and  therefore  violated  the 
establishment  clause.  The  Court,  speaking  through  the  Chief 
Justice,  held  that  neutrality  with  an  Indirect  benefit  to  re- 
ligion did  not  equal  establishment.  He  again  cited  the  long 
historical  tradition  behind  the  teix  exemption,  justice  Bren- 
nan again  wrote  a concurring  opinion  based  on  his  three-point 
analytical  scheme  propounded  in  Schemop.  Justice  Douglas  dis- 
sented. Thus,  in  sum,  Walz  actually  changed  nothing  of  the 
law  as  it  had  developed  up  to  and  through  Schempp — at  least 
Insofar  as  the  constitutionality  of  the  military  chaplaincy 
is  concerned. 

What,  then,  would  be  a fair  general  statement  of  the 
law  through  Schempp  concerning  the  establishment  clause?  First, 
even  though  Justice  Black  wrote  the  initial  opinions  of  the 
Court  in  absolutist  terms,  it  is  cleeir  that  the  majority  of 
the  members  of  the  Court  now  firmly  reject  that  notion.  Ra- 
ther it  appears  that  the  majority  now  holds  that  the  establish- 
ment clause  is  no  more  an  absolute  than  any  other  portion  of 

303 


397  U.S.  664  (1970) 
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the  First  Amendment.  This  only  confirms  what  has  been  said 
earlier  in  this  paper — that  while  freedom  of  bel ief  may  be 
an  absolute,  no  other  concept  Included  within  the  First  Amend- 
ment can,  in  the  nature  of  things,  be  absolute.  Second,  what 
is  the  standcird  whereby  some  balance  will  be  struck  in  a church- 
state  problem?  The  key  words  threading  their  way  through  the 
cases  seem  to  be  primarily  "accommodation"  and  to  a lesser  ex- 
tent, "neutrality";  but  these  words  give  little  basis  for  de- 
teirmining  how  the  balance  is  to  be  struck.  They  really  seem 
to  mean  no  more  than  to  say  that  a balance  must  be  struck,  but 
nothing  about  how.  Thus  it  appears  that  one  is  left  with  jus- 
tices Frankf virter ' s and  Harlan's  "primary  end"  test,  set  out 
in  the  Blue  Law  Cases  and  seemingly  adopted  by  the  majority 
in  both  Schempp  and  walz.  and  with  Justice  Brennan's  three- 
point  test  set  out  in  his  concurring  opinions  in  Schempp  and 
walz. 

Before  considering  the  military  chaplaincy's  constitu- 
tional validity  by  these  standards,  mention  must  be  made  of 
the  fact  that  military  chaplains  have  a definite  non-clerical 
function  in  the  military,  chaplains  have  a continuing  coun- 
selling function,  much  the  same  as  a civilian  minister  does. 

And  to  tha  extent  that  the  proper  performance  of  that  coun- 
selling function  improves  the  welfare  and  morale  of  the  com- 
mand, it  simultaneously  improves  the  total  posttire  of  the  com- 
meind.  Any  action  that  improves  the  esprit  de  corps  of  the  com- 
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mand  is  a mlllteirv  function,  regardless  of  whether  in  civil" 
ian  life  it  might  be  a religious  one.  Chaplains  also  have  a 
role  in  processing  in-service  conscientious  objector  appli- 
cations; in  addition,  the  senior  chaplain  in  the  command  is 
actually  considered  a member  of  the  commander's  staff,  with 
the  primary  responsibility  of  coordinating  all  religious 
activities  throughout  the  command,  as  well  as  advising  the 
commander  himself  and  other  members  of  the  staff  on  matters 
pertaining  to  the  morale  and  welfare  of  the  members  of  the 
command. In  the  Army  and  Air  Force,  he  is  also  responsible 
for  the  command  "character  guidemce"  program  (of  which  more 

Q AC 

will  be  said  later).  Thus  the  military  chaplaincy  is  an 

integral  part  of  the  military  command,  and  not  simply  and  only 
a purely  clerical  group  extant  within  the  military  for  the  per- 
formance of  purely  religious  exercises. 

Based  on  all  the  foregoing,  could  one  agree  with  Jus^ 
tice  Goldberg  that  the  Court  would  probably  recognize  the  law- 
fulness of  the  military  chaplaincy,  if  actually  adjudicating 
the  issue? 

In  the  first  place,  notwithstanding  Justice  Brennan’s 
conclusion  that  the  school  cases  involving  establishment  of 
religion  should  be  considered  "unique,"  there  are  several 
threads  ruxuiing  through  those  school  cases  which  eore  rele- 


I 


30^AR  165-15,  18  May  1966,  para.  2,  4,  and  5. 

^O^AR  600-30,  19  Oct.  1971;  30-51,  24  Oct.  1969. 


vant.  There  is  the  concept  of  tradition;  the  military  chap- 
laincy pre-dates  the  Constitution  itself.  Congress  has  also 
continued  to  provide  for  the  military  chaplaincy,  as  Justice 


Douglas  noted,  from  the  very  yeair  it  adopted  the  First  Amend 

O AC 

ment  to  the  present. Second,  actual  attendance  at  re- 
ligious services  conducted  by  a military  chaplain  is  volun- 
tary. The  military  merely  makes  available,  as  it  were, 

the  opportunity  to  exercise  one's  religion;  it  does  not  make 
attendance  mandatory  (except  at  the  service  academies) . 
Finally,  servicemen  are  clearly  more  mature  than  school  chil 


Next,  turning  to  Justice  Brennan's  three-point  test 


what  result  would  accrue  from  applying  it? 


Justice  Brennan's  first  test  is  whether  the  church 


state  involvements  "serve  the  essentially  religious  activi- 
ties of  religious  institutions."  The  answer  to  that  question 
is  that  that  is  precisely  one  of  the  functions  of  the  mili- 
chapl.  incy — although  it  does  accomplish  some  non-religious 
functions  in  its  staff  responsibilities.  The  second  test  is 


whether  the  church-state  involvements  "employ  the  organs  of 


306president' s Committee  on  Religion  and  welfare  in 
the  Armed  Forces,  The  Military  Chaplaincy  5 (1950). 


■*^'AR  165-20,  18  May  1966,  as  changed  by  Change  No.  3 
1 Aug.  1968,  para.  10d(2) . There  are  no  specific  comparable 
provisions  in  either  Air  Force  or  Navy  regulations,  although 
the  principle  is  factually  true  in  both  services. 
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militeiry  chaplains  are  commissioned  officers  of  the  United 
States  military  establishment,  and  their  salaries  and  actual 
religious  ministry  are  supported  by  the  appropriation  of  pub- 
lic funds,  at  least  insofar  as  their  clerical  functions  are 
concerned,  the  second  test  appears  to  be  met  as  well.  Finally 
must  be  considered  justice  Brennan's  third  test,  which  is  whe- 
ther the  church-state  involvements  "use  essentially  religious 
means  to  serve  governmental  ends,  where  secular  means  would 
suffice."  The  considerations  involved  in  this  last  test  are 
more  complicated. 

The  author  of  a 1964  Maryland  Law  Review  article  has  as- 
serted that  while  the  governmental  end  of  welfare  and  morale 
in  the  military  might  be  accomplished  by  secular  counsellors, 
and  by  secular  staff  officers,  military  chaplains  make  one 
valuable  contribution  to  the  military  which  secular  persons 
could  not.  That  contribution  is  that  the  mere  presence  of  the 
military  chaplain,  in  uniform,  and  as  a member  of  the  military 
staff,  serves  to  remind  the  highest  officer  through  the  lowest - 
ranking  noncommissioned  officer  that  there  is  a higher  order 
than  the  power  inherent  in  the  position  of  command  which  the 
military  individual  occupies.  This  reminder  serves  to  coun- 
teract any  tendency  which  the  individual  might  have  to  become 
over-militaristic,  and  it  even  might  serve  to  remind  him  that 

his  military  authority  is  always  subject  ultimately  to  higher 

308 

civilian  control,  under  the  American  constitutional  scheme. 

SOBpiginski,  supra,  n.  32  at  408,  citing  president's 
Committee  on  Religion  and  Welfare  in  the  Armed  Forces,  The 
Military  Chaplaincy  2 (1950) . 
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Additionally,  the  same  author  has  asserted  that  there 

are  really  no  secular  means  which  will  suffice  as  alternatives 

309 

to  the  purely  religious  aspects  of  the  military  chaplaincy. 

One  could  suggest  that  servicemen  be  given  free  time  to  wor- 
ship in  the  civilian  community  as  they  choose,  rather  than 
having  worship  facilities  and  clergy  provided  by  the  military. 
However,  free  time  to  allow  the  serviceman  to  go  whatever  dis- 
tance might  be  required  might  cause  too  much  loss  of  military 
control  over  the  serviceman,  too  frequently.  Providing  chapel 
services  on  the  installation  where  the  serviceman  is  stationed 

allows  the  military  to  retain  control  over  him  much  more  ef- 
310 

fectively.  Second,  overseas  particularly  and  even  in  parts 

of  the  United  States  itself,  it  might  be  either  difficult  or 
impossible  to  find  a civilian  church  representing  a particu- 
lar serviceman’s  particular  belief.  Overseas  the  language 
barrier  might  prove  insurmountable.  Thus,  merely  allowing 
the  serviceman  free  time  might  not  be  a real  substitute  for 
providing  a broad  range  of  religious  services  on  the  installa- 
tion itself.  Finally,  if  the  military  installation  were  lo- 
cated nearby  only  to  a small  civilian  community  (and  that  seems 
frequently  to  be  the  actual  case) , the  requirement  that  those 
civilian  communities'  churches  minister  to  the  military  com- 

'^‘Viglnaki,  supra,  n.  32  at  409.  The  following  two 
of  the  text  are  adapted  from  the  cited  article 
• rf. 

AR  165-20,  18  May  1966,  as  changed  by  Change 
para.  8. 


173 


munity  as  well  might  so  overbxirden  the  civilian  churches 
that  they  could  not  perform  adequately.  They  also  might 
become  resentful  of  the  intrusion  by  the  military.  And  any 
such  resentment  which  might  evolve  would  be  particuleirly 
detrimental  to  the  united  States  itself,  since  it  is  always 
desirable  that  there  be  good  relations  with  the  local  civil- 
ian community  near  a Federal  military  installation.  Provid- 
ing adequate  religious  services  and  facilities  on  the  mili- 
tciry  installation  itself  avoids  this  possibility. 

One  other  suggested  alternative  is  to  require  the  var- 
ious religious  sects  to  provide  their  own  clergy  to  minister 
to  the  military,  much  as  the  American  Red  Cross  provides  its 
own  personnel  and  transportation  facilities,  both  in  the  United 
States  and  overseas.  Although  the  military  would  probably  be 
required  to  furnish  some  assistance  in  the  form  of  places  to 
worship,  telephone  communications,  and  the  like,  particularly 
overseas,  given  the  nature  of  the  military  situation  this 
would  most  likely  be  no  more  "establishment"  of  religion  than 
providing  police  and  fire  protection  to  a church  in  a civil- 
ian community.  However,  this  is  not  a satisfactory  alterna- 
tive, either.  In  the  first  place,  some  minority  or  impecuni- 
ous religious  sects  might  not  be  able  to  furnish  ministers  out 
of  their  own  funds  on  a world-wide  basis.  This  would  there- 
fore effectively  deprive  servicemen  of  that  particular  sect 
from  having  a religious  ministry,  simply  because  they  are 
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servicemen.  Except  in  a few  cases  of  the  larger  sects,  the 
availability  of  a minister  might  be  vastly  less  than  what  it 
is  under  the  military  chaplaincy  program.  Finally,  the  mili- 
tary itself  would  have  no  real  control  over  the  clergyman  thus 
provided,  and  particularly  the  military  would  not  be  legally 
entitled  to  avail  itself  of  the  very  real  contribution  to 
morale  and  welfare  which  the  military  chaplain  makes  in  his 
role  as  a staff  officer. 

Thus  an  analysis  of  Justice  Brennan's  tests  indicates 
that  at  least  two  of  them  support  an  argument  that  the  mili- 
tary chaplaincy  constitutes  an  unlawful  establishment  of  re- 
ligion. However,  a thorough  consideration  of  the  third  test 
indicates  that  there  are  indeed  no  reasonable  alternatives  to 
the  military  chaplaincy  and,  if  the  program  were  abolished, 
servicemen  would  be  effectively  deprived  of  the  right  to  the 
free  exercise  of  whatever  religious  beliefs  they  hold.  Jus- 
tice Brennan  himself,  in  Schempp.  where  he  propounded  the 
three  tests,  had  no  difficulty  in  excluding  the  military  chap- 
laincy from  them,  because  of  the  conflict  between  the  estab- 
lishment and  the  free  exercise  clauses  of  the  amendment. 

The  same  considerations  lead  to  the  same  conclusions 
under  Justices  Frankfvirter ' s and  Harlan's  "primary  end"  bal- 
ancing test,  propounded  in  their  concurring  opinion  in  McGowan 
511 

V.  Maryland  (one  of  the  Blue  Law  Cases) , The  "primary  end" 
^^^366  U.S.  420  (1961) . 
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of  the  military  chaplaincy  is  to  insure  the  free  exercise  of 
religion  by  servicemen.  This  is  a valid  function  of  govern- 
ment, and  it  is  necessitated  by  the  facts  of  militaury  life. 

Thus  it  outweighs  any  Infringement  on  the  establishment  clause. 

Thus  it  seems  fair  to  conclude  that,  despite  an  apparent 
vmconstitutional  establishment  of  religion  being  effected  by  the 
military  chaplaincy  concept,  the  Supreme  Court  would  indeed  rule, 
as  Justice  Goldberg  predicted,  that  the  concept  was  a constitu- 
tionally permissible  accommodation  between  church  and  state  in- 
terests. 

Fvirther,  if  the  concept  of  the  military  chaplaincy  as 
such  is  probably  constitutional,  it  would  follow  that  the  ex- 
penditure of  Federal  funds  for  the  construction  of  chapels  as 
places  of  worship  on  military  installations  would  also  be  law- 
ful. Certainly  an  important  element  of  the  free  exercise  of 
one's  religion  is  an  appropriate  physical  place  where  the  re- 
ligious ceremonies  involved  may  be  conducted.  Additionally, 
the  use  of  other  military  personnel  as  "chaplain’s  assistants," 
the  use  of  military  vehicles  to  assist  the  chaplains  in  the 
performance  of  their  clerical  duties,  and  other  such  direct 
and  indirect  expenditures  of  funds  and  uses  of  personnel  and 
material,  would  for  the  same  reason  be  lawful. 

2.  Compulsory  Chapel  at  the  Service  Academies 

It  might  appear  that  if  the  military  chaplaincy  in  gen- 
eral is  constitutional,  the  mandatory  chapel  attendance  re- 
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qulrement  at  the  service  academies  is  likewise  constitutional. 

However,  there  are  two  significant  differences  which  overcome 

this  first  impression.  First,  a serviceman's  actucLLly  avail" 

Ing  himself  of  a military  chaplain's  ministry  is  strictly  vol- 
312 

untary.  In  contrast,  attending  chapel  at  the  service  acade- 

mies is  generally  compulsory, with  the  single  exception  that 
a cadet  or  midshipman  can  be  excused  "where  attendance  would  be 
in  conflict  with  sincerely  held  convictions. However,  since 
the  service  academies,  as  will  be  pointed  out  in  more  detail 
shortly,  consider  chapel  attendance  not  a religious  exercise 
but  a secular  training  session,  a cadet's  or  midshipman's  "con- 
victions" would  most  likely  have  to  be  extremely  unique  to  justi- 
fy his  avoiding  this  "training."  Thus  excusals  would  probably 
be  few.  Second,  whereas  in  the  military  service  as  such,  an 
attempt  is  made  to  provide  for  the  religious  views  of  all,  even 

to  the  point  of  hiring  nonmilitary  clergy  to  come  on  post  to 

■^15 

conduct  particular  services,  chapel  at  west  point  is  limited 
^^^See  supra,  n.  307. 

Regulations  for  the  United  States  Cadet  Corps  of  the 
United  States  Military  Academy,  Ch.  8,  § IV,  para.  819;  APR 
265"1,  29  Aug.  1968;  United  States  Naval  Academy  Regs.,  Part 
II,  Ch.  15. 

3l4The  Eleventh  Conference  of  Superintendents  of  the 
Academies  of  the  Armed  Forces,  Record  of  Proceedings  32  (18 
Apr.  1969) . 

^^^AR  165-20,  18  May  1966,  as  changed  bv  Change  No.  3, 

1 Aug.  1968,  § IV;  AFR  265-4,  20  May  1969;  Navy  Regs.  0711, 
para.  3 (a)  and  Secretary  of  the  Navy  Instruction  (SECNA) 

1730.3  D. 
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to  a Catholic,  Protestant,  or  Jewish  chapel  service.  A 

Buddhist  at  West  Point,  therefore,  must  elect  to  attend  one 

of  the  three  or  seek  excusal;  no  Buddhist  chapel  is  provided. 

(There  is  some  greater  degree  of  leniency  in  this  regard  at 

Annapolis  and  the  Air  Force  Academy. 

In  the  1964  Maryland  Law  Review  article  cited  earlier, 

the  author  applies  the  conclusions  he  reaches  concerning  the 

military  chaplaincy  to  the  service  academy  chapel  program  and 

concludes  that  the  essential  involuntariness  of  the  academy 

317 

program  renders  it  unconstitutional.  However,  in  the  1970 

case  of  Anderson  v.  Laird, the  District  Court  for  the  Dis- 
trict of  Columbia,  when  faced  with  a direct  challenge  to  the 
program,  concluded  otherwise. 

First  the  court  looked  at  the  long  history  of  the  prac- 
tice of  compulsory  chapel  at  the  service  academies,  it  noted 


316^he  West  Point  scheme  is  established  in  Regulations 
for  the  United  States  Cadet  Corps  of  the  United  States  Mili- 
tary Academy,  Ch.  8,  § IV,  para.  819.  The  opinion  of  the 
court  in  Anderson  v.  Laird,  316  F.  Supp.  1091,  1084  (D.D.C. 
1970)  states  that  midshipmen  at  Annapolis  are  authorized  to 
go  to  a denominational  church  of  their  choice  in  the  civil- 
ian community  in  lieu  of  attending  chapel  or  church  at  the  Nav- 
al Academy  itself;  Air  Force  Academy  cadets  are  also  permitted 
to  attend  denominational  services  in  the  civilian  community, 
but  only  with  the  approval  of  the  Academy  Senior  Chaplain. 

The  difference  in  treatment  is  also  inferred  to  arise  from  the 
Army's  assertion  that  civilian  religious  facilities  in  the 
area  surrounding  west  point  are  too  few  to  accommodate  the 
Cadet  Corps;  this  is  undoubtedly  true. 

^^^Figinski,  supra  n.301  at  414-415. 

^^®316  F.  Supp.  1081  (D.D.C.  1970). 
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that  West  Point  instituted  the  requirement  in  1821  and 
Annapolis  in  1853,  and  the  Air  Force  Academy  has  had  the 
requirement  since  its  founding  in  1955.  While  the  coxirt 
ruled  that  long  practice  did  not  make  unconstitutional  prac- 
tices per  se  constitutional,  it  clearly  gave  importance  to 
the  long  tradition  behind  the  practice.  This  is  of  course 
justified  by  the  use  of  the  same  considerations  by  members 
of  the  Supreme  Court  when  they  have  discussed  the  military 

chaplaincy  by  way  of  dicta  in  the  school  cases,  as  noted 
319 

above. 

Next  the  court  assessed  the  standards  formulated  in 


Schempp  and  Walz  concerning  the  unconstitutional  establish- 
ment of  religion.  It  found  that  the  majority  opinion  in 


impp  held  that  the  test  to  make  the  determination  was  the 


purpose  and  primary  effect  of  the  practice  in  question.  The 
court  found  that  walz  adopted  the  same  test,  although  Walz 
articulated  the  test  as  one  of  "intent." 


Applying  these  tests  to  the  service  academy  mandatory 
chapel  case,  the  court  reviewed  the  testimony  of  the  Super- 
intendent of  the  United  States  Naval  Academy,  the  (then)  Chief 
of  Naval  Operations  (now  Chairman  of  the  Joint  chiefs  of  Staff) , 
and  the  Assistant  Secretary  of  Defense  for  Manpower  and  Reserve 
Affairs.  All  of  these  gentlemen  in  effect  testified  similarly. 
First  they  said  that  mandatory  chapel  attendance  at  the  service 


academies  is  not  imposed  for  the  purpose  of  religious  worship 
but  for  training.  Thus  worship  is  not  required,  although  it 
is  of  course  permitted  at  the  services  in  question,  as  to 
the  training,  the  witnesses  said  that  they  felt  attendance  at 
chapel  services  was  the  best  way  to  teach  duty.  Integrity,  and 
moral  responsibility,  plus  a sensitivity  to  the  spiritual  needs 
of  men  in  times  of  extreme  crisis  (such  as  combat) . Further, 
they  thought  that  chapel  would  give  cadets  and  midshipmen  an 
understanding  of  the  basis  of  religious  belief  and  practice 
of  others,  and  thus  equip  them  for  leadership. 

The  court  ruled  that  it  agreed  with  the  testimony  as 
just  outlined.  Then  the  court  made  several  conclusions. 

First,  the  court  ruled  that  mere  required  attendance 

320 

was  legally  different  from  a requirement  of  worship.  To 
the  court,  this  legal  difference  made  the  mandatory  nature 
of  the  attendance  constitutional.  However,  this  ruling  is 
clearly  at  odds  with  what  Everson  says  the  First  Amendment's 
establishment  clause  means: 

The  "establishment  of  religion"  clause  of  the 
First  Amendment  means  at  least  this;  Neither  a 
state  nor  the  Federal  Government  can  set  up  a 
church  ....  Neither  can  force  nor  influence  a 
person  to  go  to  or  remain  away  from  church  against 

320perhaps  the  King  of  Syria  had  imposed  a similar  re- 
quirement that  Naaman  (a  military  general,  no  less)  go  to  the 
Temple  of  Rimmon — whether  he  worshipped  Rimmon  or  not — thus 
causing  Naciman  to  ask  God's  pardon  for  the  fact  that  he  would 
continue  to  go,  even  after  Elisha  had  healed  him  of  his. lep- 
rosy. See  II  Kings  5;  17-19. 
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his  will  or  force  him  to  profess  a belief  or  dis- 
belief in  any  religion.  No  person  can  be  punished 
for  entertaining  or  professing  religious  beliefs 
or  disbeliefs,  for  church  attendance  or  non-attend- 
ance. 321 

This  language,  although  contained  in  the  very  first  case  where- 
in the  Supreme  Court  considered  the  establishment  clause,  has 
not  been  effectively  modified  or  overruled  in  any  subsequent 
case.  It  is  not  couched  in  terms  of  worship;  it  is  couched  in 
terms  of  pure  attendance.  Yet  this  is  exactly  what  is  required 
at  the  service  academies,  and  non-attendance  without  a proper 
excuse  is  a punishable  offense.  To  the  extent  that  the  court 
in  Anderson  discerned  a distinction  between  worship  and  at- 
tendance at  religious  exercises,  that  distinction  has  no  legal 
basis  which  can  be  pointed  to.  And,  in  view  of  the  whole  pur- 
pose of  the  establishment  clause,  it  is  doubtful  that  the  Su- 
preme Court  would  ever  make  such  a distinction  and  thereby  over- 
rule the  language  in  Everson  as  quoted  above.  To  this  extent 
at  least,  it  appeeirs  that  the  court  in  Anderson  is  simply  legal- 
ly incorrect. 

Second,  the  court  in  Anderson  held  that  since  the  pur- 
pose of  the  attendance  requirement  was  military  training,  any 
other  purely  religious  consequences  which  might  accrue  from 
attendance — and  the  court  admitted  that  there  obviously  were 
some— would  be  merely  incidental  to  the  secular  training  as- 
pect. Consequently,  such  mere  incidence  would  not,  to  the 

321 


330  U.S.  at  15-16 
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court,  require  a finding  of  constitutional  invalidity.  This 

ruling,  too,  appeairs  to  be  in  direct  conflict  with  a prior 

decision  of  the  Supreme  Court,  in  Engel  v.  Vitale  the  opinion 

of  the  Court  was  that  a violation  of 

[t]he  Establishment  Clause  . . . does  not  depend  on 
any  showing  of  direct  governmental  compulsion  and  is 
violated  by  the  enactment  of  laws  which  establish  an 
official  religion  whether  those  laws  operate  direct- 
ly to  coerce  nonbelieving  individuals  or  not. 322 

If  a violation  of  the  clause  does  not  depend  on  any  showing 
of  direct  compulsory  attendance  and  does  not  depend  on  direct 
"coercion,"  certainly  mandatory  attendance  at  a religious  ex- 
ercise where  religious  concepts  are  propagated  appears  to  vio- 
late the  establishment  clause.  A mandatory  attendance  at  a 
gathering  which  is  without  doubt  a religious  exercise  is  un- 
constitutional, even  if  it  has  only  an  indirect  or  incidental 
religious  impact  on  those  forced  to  attend. 

Finally,  the  court  in  Anderson  ruled  that  mandatory 
attendance  did  not  violate  the  freedom  of  exercise  clause  of 
the  First  Amendment,  since  cadets  and  midshipmen  were  still 
free  to  do  whatever  they  wanted  about  religious  matters, 
should  attending  chapel  not  be  sufficient  for  their  personal 
religious  needs. 

In  addition,  the  court  in  Anderson  tested  mandatory 
chapel  attendance  at  the  service  academies  by  justice  Brennan's 
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370  U.S.  at  430. 
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three-point  test  outlined  in  Schempp.  As  to  the  first  test, 

that  any  involvement  was  prohibited  which  would  "serve  the  j 

essentially  religious  activities  of  religious  institutions," 

Ij 

the  court  found  that  the  primary  effect  of  the  academies ' re- 

I I 

quirements  was  military  training  and  not  religion.  Thus  the 
court  held  that  the  first  test  was  not  met.  The  second  test 
is  that  the  involvement  must  not  "employ  the  organs  of  govern- 
ment for  essentially  religious  purposes,"  Again,  since  the 
essential  purpose  of  mandatory  attendance  was  military  train- 
ing, the  court  ruled  that  the  second  test  was  not  met,  either. 

*kw. 

Finally,  the  third  test  is  that  the  government  cannot  "use  es- 
sentially religious  means  to  serve  governmental  ends,  where 
secular  means  would  suffice."  Here,  echoing  Orloff  v.  Wlllough- 
the  court  ruled  that  "it  is  the  judgment  of  military  experts 
that  secular  means  would  not  suffice."  The  court  deferred 

to  that  judgment  and  accordingly  found  no  violation  of  Justice 
Brennan's  third  test,  either. 

While  there  is  clearly  no  legal  fault  in  the  court's 
articulation  of  justice  Brennan's  three  tests,  the  court's  ap- 
plication of  them  leaves  much  to  be  desired.  In  the  first  place, 
the  court  placed  blind,  unfaltering,  and  certainly  uncritical 
reliance  upon  the  testimony  of  the  officials.  These  officials, 
all  of  extremely  high  rank  in  the  civilian  or  military  echelons 


323316  F,  Supp.  at  1092. 


that  govern  the  operation  of  the  service  academies,  would  cer- 
tainly not  speak  from  the  point  of  view  of  the  individual 
actually  attending  the  religious  exercise.  They  would  quite 
properly  speak  from  the  point  of  view  of  the  goals  which  the 
academies  sought  to  achieve — as  indeed  they  did  so  speaik.  But 
nowhere  does  the  court  discuss  whatever  the  cadets  and  midship- 
men testified  concerning  the  impact  of  mandatory  chapel  on  them. 

From  the  viewpoint  of  an  actual  attendant,  does  mandatory  chapel 
attendance  actually  accomplish  the  goals  described  by  the  testi- 
mony of  the  officials?  From  reading  the  opinion  of  the  covirt 

1 ^ 

in  Anderson,  one  can  find  no  statement  of  the  plaintiffs'  views 
in  this  regard. 

Particularly  is  the  decision  insupportable  in  relation 
to  justice  Brennan's  third  test.  Even  if,  from  the  Government's 
point  of  view,  the  primary  purpose  of  the  mandatory  attendance 
requirement  is  the  secular  one  of  military  training,  the  criti- 
cal question  is  whether  there  is  indeed  no  secular  device  which 
would  serve  to  accomplish  the  training  in  question,  other  than 
the  use  of  a weekly  mandatory  attendance  at  a clearly  religious 
exercise.  Are  thert  no  secular  ways  to  teach  duty,  integrity, 
and  moral  responsibility?  Perhaps  the  views  of  a trained  edu- 


cator in  psychology  might  have  been  relevant  to  the  decision 
of  that  question.  Can  a sensitivity  to  the  spiritual  needs  of 
men  in  times  of  extreme  crisis  be  learned  only  by  going  to  a 
religious  exercise?  Common  sense  says  that  going  to  a beauti- 
fully-ordered chapel  service  in  full  dress  cadet  uniform,  in 
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the  magnificence  of  Gothic  solidity  at  west  Point,  or  in  the 
ethereal  soaring  of  modernity  at  Colorado  Springs,  is  cer- 
tainly not  representative  of  a time  of  extreme  crisis.  Thus 
it  is  difficult  to  see  how  merely  attending  such  a service 
would  teach  anyone  anything  about  the  spiritual  needs  of  men 
in  times  of  extreme  crisis.  Perhaps  a morality  play  of  the 
medieval  ilk  would  do  a better  job  to  that  end  than  a West 
Point  chapel  service,  even  if  Billy  Graham  were  preaching. 

And  indeed,  a pvirely  secular  movie  or  play  might  accomplish 
the  task  even  better.  Finally,  is  the  only  way  to  gain  an 
understanding  of  the  religious  belief  and  practice  of  others 
by  going  to  an  admittedly  religious  exercise?  Again,  co.wnon 
sense  says  that  going  to  a church  service,  particularly  to  a 
Protestant,  Catholic,  or  Jewish  service  with  only  other  Pro- 
testants, Catholics,  or  Jews  present,  would  not  necessarily 
teach  one  anything  about  the  religious  beliefs  and  practices 
of  "others."  At  the  academies,  if  a cadet  or  midshipman  de- 
sires to  change  the  category  of  religious  service  which  he 
attends,  even  on  a one-time  basis,  he  must  secure  permission 
from  the  military  authorities  and, ‘ if  he  is  under  the  age  of 
21,  his  request  for  a permanent  change  must  be  accompanied 
by  parental  consent. Certainly  a classroom  course  in  com- 
parative religions  would  do  a much  better  job  to  the  professed 


^ ^^Requirement  cited  in  Anderson  v.  Laird,  316  F.  Supp. 
1081,  1084  (D.D.C.  1970). 
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end.  In  addition,  cadets  and  midshipmen  might  learn  something 
about  Buddhism,  Confucianism,  Shintoism,  Islam,  or  some  of  the 
other  great  religions  of  the  world  which  would  not  be  at  all 
represented  in  chapel  services  at  the  academies. 

Student  law  review  commentators  have  unanimously  con- 
demned the  Anderson  decision. The  one  comment  by  a mili- 
tary writer  is  noncommittal. It  is  interesting  to  note, 
however,  that  the  only  portion  of  the  Anderson  decision  which 
the  military  author  quotes  in  his  discussion  is  not  a portion 
of  the  actual  opinion  of  the  court  as  such  but  the  court's 
quotation  of  the  testimony  of  one  of  the  blue-ribbon  witnesses 
which  the  Government  provided  to  testify  in  the  easel 

Apparently  an  appeal  was  filed  to  the  Anderson  decision 
in  August  of  1970. It  further  appears  that  it  has  not  been 
withdrawn;  yet  no  report  of  an  appellate  decision  can  be  lo- 
cated. From  everything  that  can  be  gathered,  it  is  simply 
still  "pending."  This  is  regrettable,  if  only  from  the  point 
of  judicial  administration.  More  important,  it  would  be  hoped 


325s^  5 Ga.  L.  Rev.  400  (1971)  ; 7 Williamette  L.J.  365 
(1971) ; 45  N.Y.U.  L.  Rev.  1286  (1970) . 


44bForeman,  Religion.  Conscience  and  Military  Discipline. 
52  Mil.  L.  Rev.  77,  89-90  (1971). 


^^^45  N.Y.U.  L.  Rev.  n,  1 at  1286  (1970)  gives  docket- 
ing number  as  No.  24,617,  and  states  that  the  appeal  was  filed 
with  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  on  7 Aug.  1970.  The  district  court  decision 
was  rendered  on  31  jul.  1970. 
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that  a more  satisfactory  treatment  of  the  legal  issues  would 
be  forthcoming  from  the  appellate  court  than  was  made  in  the 
basic  Anderson  decision  itself.  Given  the  generally  unsatis- 
factory nature  of  the  basic  Anderson  opinion,  it  is  unfor- 
tunate that  it  has  been  the  "law  of  the  case"  for  as  long  as 
it  has;  further  thought  and  elcdx>ration  eure  required,  regard- 
less of  the  outcome. 

Mandatory  chapel  continues  at  the  service  academies. 

3.  The  "Character  Guidance"  Program 

Both  the  Army  and  the  Air  Force  have  programs  designed 

328 

"to  promote  healthy  mental,  moral,  and  social  attitudes" 
in  certain  servicemen,  mainly  the  younger  ones.  The  Navy  has 
no  comparable  program.  This  program  used  to  be  called  the 
"character  guidance"  program  in  both  the  Army  and  the  Air 
Force;  recently,  the  Army  has  changed  the  name  of  its  program 

•JpQ 

to  the  "human  self  development"  program,  and  the  Air  Force 
has  changed  the  name  of  its  program  to  the  "moral  leadership" 
program. As  the  Army's  and  the  Air  Force's  programs  are 
so  close  in  scope,  no  distinction  will  be  made  between  them 
in  this  discussion.  Fvirther,  as  all  the  former  materials,  com- 

^^®AR  600-30,  19  Oct.  1971,  para.  1.  The  Army's  pro- 
gram is  covered  in  this  regulation;  the  Air  Force's  is  in 
AFR  50-31,  24  Oct.  1969. 

329;^  600-30,  19  Oct.  1971. 

^^®AFR  50-31,  24  Oct.  1969. 
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ments,  and  references  use  the  former  name  of  these  programs, 
the  "character  guidance"  program,  that  generic  terra  will  be 
used  herein  to  refer  to  both  programs . 

In  essence,  these  programs  are  directed  at  the  younger 
serviceman.  It  is  mandatory,  for  example,  for  eill  Army  mem- 
bers in  basic  and  advanced  individual  training,  and  it  may  be 
required  later  at  the  local  commander's  discretion. As  the 
Army  phrases  it,  "By  this  program,  the  Army  endeavors  to  be 
socially  creative  and  to  maintain  the  wholesome  influence  of 
family,  home,  community,  and  culture  . . . ."332  Thus  a strong 
in  loco  parentis  theme  pervades  the  program,  both  from  the  age 
of  the  participants  and  from  the  theoretical  basis  behind  it. 

In  addition,  the  program  is  under  the  staff  responsibility  of 
the  chaplaincy,  and  chaplains  are  normally  employed  as  in- 
structors. 

An  Army  coinmentator  has  opined  that  this  program  is 
possibly  in  violation  of  the  establishment  clause  of  the  First 
Amendment. The  validity  of  this  opinion  depends  on  the  view 
one  takes  of  the  situation. 

The  military  commentator  first  assumed  that  any  "train- 

331ar  600-30,  19  Oct.  1971,  para.  6a  and  Jo. 

^^^Id.  para.  1. 

para.  5 and  6s.. 

supra,  n.326  at  86-89.  The  remainder  of 
the  text  on  the  military  "character  guidance"  program  is 
adapted  from  the  article  at  the  cited  pages. 
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Ing"  which  promotes  a given  set  of  moral  or  ethical  values 
equals  promoting  "religion." On  the  other  hand,  this  con- 
clusion certainly  was  not  reached  by  the  court  in  the  Anderson 
V.  Laird  decision,  where  the  military  experts  testified  that 
this  was  (in  part)  the  purpose  of  the  mandatory  chapel  attendance 
requirement  at  the  service  academies.  Notwithstanding  one's  dis- 
agreement with  the  Anderson  holding  in  general,  the  militciry 
commentator 's  point  appears  to  have  merit.  Further,  based  on 
Engel  v.  Vitale.  The  judge  Advocate  General  of  the  Army  con- 
eluded  essentially  the  same  as  the  military  commentator. As 
a result,  the  character  guidance  program  in  the  Army  was  re- 
viewed in  detail  and  amended.  The  upshot  of  this  was  to  "sani- 
tize" the  program  of  all  religious  overtones  and  to  attempt  to 
leave  it  at  strictly  mental,  moral,  social,  and  ethical  issues — 
all  in  the  secular  sense.  The  military  commentator  concluded 
that  the  Supreme  Court  might  uphold  the  program,  as  "sanitized." 
Specifically,  he  wrote  that  the  program  might  be  justified  be- 
cause of 

the  need  for  some  substitute  for  parental  and  com- 
munity influences  which  would  ordinarily  influence 


30  c 

Based  on  recent  Supreme  Court  opinions,  this  con- 
clusion is  not  necessarily  unwarranted.  See  Welsh  v.  United 
States,  398  U.S.  333  (1970),  and  united  States  v.  Seeger,  380 
U.S.  163  (1965). 

336 

Op.  of  The  Judge  Advocate  General  of  the  Army,  JAGA 
1968/3970  (22  May  1968)  (basic  opinion) ; JAGA  1969/4318  (12 
Aug.  1969) ; JAGA  1969/3777  (22  Apr.  1969) ; JAGA  1968/4684 
(6  Nov.  1968) . [All  such  opinions  will  hereinafter  be  cited 
as:  "Op.  TJAG-(branch  of  service)"  with  numerical  designa- 

tion and  date  following.] 
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the  character  development  of  young  soldiers,  plus 
the  necessity  for  creating  strong  moral  and  patri- 
otic disposition  in  soldiers  in  order  to  enable 
them  to  perform  under  the  terrifying  and  strenuous 
conditions  of  mortal  combat, 337 

The  basic  premise  of  this  program — that  younger  members 
of  the  Army  and  Air  Force  still  require  character  guidance  from 
a military  establishment  standing  in  loco  parentis — is  doubtful. 
The  old  paternalistic  view  of  the  military  is  waning.  Congress 
now  permits  young  men  either  to  enlist  (without  parental  con- 
sent) or  to  be  drafted  at  the  age  of  18  or  more.  Now  young  men, 
by  a constitutional  amendment,  can  vote  at  age  18  in  Federal 
elections;  further,  there  appears  to  be  a trend  among  the  States 
to  bring  their  law  into  line  in  this  regard.  Further,  as  Morris 
Janowitz  pointed  out  in  his  sociological  study  of  the  military. 
The  Professional  Soldier. the  military  is  shifting  from  an 
autocratic,  paternalistic  concept  of  operations  to  a managerial 
concept.  Given  the  fact  of  the  military's  need  for  discipline 
and  the  concomitant  requirement  for  strict  obedience  to  orders, 
the  autocratic  aspect  of  the  military  can  never  entirely  be 
eliminated.  But  the  need  for  discipline  does  not  necesseirily 
have  to  result  in  paternalism  in  the  day-to-day  operation  of 
the  military  establishment.  It  can  just  as  easily  be  assumed 
that  soldiers  and  airmen  old  enough  to  vote  are  old  enough  to 
be  morally  responsible  for  their  conduct.  It  is  interesting 


337Foreman,  supra,  n.326  at  88. 

Janowitz,  The  Professional  Soldier 
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to  note  that  this  Is  the  asstimptlon  which  most  colleges  and 
universities  make  these  days — in  contrast  to  a clearly  paternal- 
istic bent  strongly  in  evidence  in  the  past. 

Further,  one  of  the  justifications  for  the  legality  of 
the  military  chaplaincy  is  the  relative  maturity  of  service- 
men and  their  consequent  ability  to  choose  to  avail  themselves 
of  a chaplain's  services — or  not.  This  is  certainly  incon- 
sistent with  a professed  need  for  a character  guidance  program; 
Indeed,  to  make  this  argument  weakens  the  argument  that  the 
chaplaincy  is  constitutional.  Thus  it  is  doubtful  that  the 
paternalistic  "need"  argument  for  the  character  guidance  pro- 
gram either  would  be  or  should  be  accepted  by  the  Court  as  a 
justification  for  Its  constitutionality. 

However,  the  Court  might  accept  a strictly  military 
justification  that  the  character  guidance  program  is  necessary 
to  create  "strong  moral  and  patriotic  disposition  in  soldiers 
in  order  to  enable  them  to  perform"  effectively  in  battle,  in- 
deed, this  argument  is  clearly  evocative  of  the  testimony  of 
all  the  distinguished  witnesses  in  Anderson  v.  Laird — and  the 
court  there  did  accept  that  justification  for  the  academy 
chapel  program — almost  too  willingly,  it  might  be  added.  But 
if  this  justification  acceptable,  it  would  also  appear  that 
some  further  justification  would  have  to  be  advanced  for  making 
the  training  mandatory  only  for  enlisted  personnel  (officers  do 
not  receive  "basic"  training  or  "advanced  individual"  training; 


only  enlisted  personnel  do) , and  especially  only  for  (usually) 
the  younger  enlisted  serviceman.  This  might  be  a more  diffi- 
cult task,  given  the  general  educational  level  and  maturity 
of  the  American  public — especially  among  its  younger  members — 
in  the  1970' s.  Perhaps  an  argument  could  be  made  that  the 
training  is  valid  for  "first  term"  enlistees  and  all  inductees, 
as  a means  (hopefully)  to  encourage  them  to  become  ceireer  ser- 
vicemen. If  this  is  so,  however,  the  wording  of  the  regulations 
permitting  the  training  to  be  given  to  everyone,  after  basic 
and  advanced  individual  training,  would  have  to  be  changed. 

Even  assvuning  that  the  character  guidance  program  as 
such  were  held  constitutional,  the  military  commentator  sees 
another  potential  problem  in  the  fact  that  chaplains  have 
primary  responsibility  for  planning  and  conducting  the  train- 
ing. Just  as  some  clerics  in  civilian  life  are  readily  dis- 
cernible by  their  garb,  all  military  chaplains  are  equally 
discernible  by  their  insignia.  Thus  if  the  character  guidance 
program  is  equated  to  teaching  "religion, " the  fact  that  it  is 
mandatory  and  conducted  during  duty  hours  by  chaplains  makes 
it  closely  analogous  to  the  situation  which  the  Supreme  Court 
struck  down  in  Illinois  ex  rel.  McCollum  v.  Board  of  Education 
in  1948.  Further,  the  Illinois  plan  was  in  essence  voluntary, 
since  parents  were  required  to  elect  to  permit  their  children 
to  attend  the  religious  instruction  in  the  public  schools. 

The  character  guidance  program  imposes  a mandatory  attendance 


requirement 


In  contrast,  however,  at  least  ore  State  court  has  held 
that  a minister  wearing  clearly  discernible  clerical  garb  could 
constitutionally  be  used  by  a public  school  to  teach  something 
other  than  religion, Consequently,  if  The  judge  Advocate 
General  of  the  Army’s  attempt  to  "sanitize"  the  Army's  program 
of  its  religiousness  has  succeeded,  and  if  a valid  military 
purpose  for  conducting  the  training  can  be  advanced,  the  analogy 
to  McCollum  becomes  weaker.  Further,  it  must  be  remembered  that 
the  military  chaplain  not  only  has  a purely  religious  function 
in  the  military,  but  that  he  also  is  the  principal  staff  offi- 
cer in  the  command  on  welfare  and  morale  matters.  The  mere  fact 
that  he  is  clearly  a chaplain  is  immaterial  to  his  staff  func- 
tion and  should  not  be  dispositive  of  the  issue,  if  he  is  in  fact 
performing  his  staff  function  and  not  a purely  religious  function 
Since  he  is  considered  the  "expert"  on  the  military  staff  on 
matters  of  welfare  and  morale,  certainly  the  use  of  the  "expert" 
to  accomplish  a valid  military  purpose  within  the  scope  of  his 
expertise  should  not  be  unconstitutional.  Thus  the  critical 
point  returns  to  the  question  of  whether  the  military  could  in- 
deed show  a valid  military  purpose  for  the  training,  given  the 
limited  group  on  whom  the  training  is  imposed. 

Despite  various  complaints  against  the  character  guid- 

^^^Moore  V.  Board  of  Education,  4 Ohio  Misc.  257,  212 
N.E.2d  833  (1965). 
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ance  progreim  from  individuals  in  the  military  and  from  the 
American  Civil  Liberties  Union,  no  direct  challenge  in  a court 
has  ever  been  raised.  The  militeury  commentator  quoted  previous- 
ly concludes  that  were  such  a suit  to  be  brought,  "character 
guidance  training  as  cvirrently  utilized  in  the  Army  is  in  ser- 
ious danger  of  being  overturned  by  an  adverse  court  decision."^^® 
That  remains  to  be  seen,  especially  if  the  military  can  indi- 
cate a valid  military  purpose  to  be  accomplished  by  the  train- 
ing. If  such  a purpose  can  be  shown,  the  disposition  of  the 
coxirts  is  to  follow  the  precedent  of  Orloff  v,  Willoughby  and 
not  to  interfere  in  what  would  be  considered  the  actual  oper- 
ations of  the  military  directed  to  the  accomplishment  of  a spe- 
cific military  need.  Thus  while  there  are  clearly  First  Amend- 
ment difficulties  involved  in  the  character  guidance  program, 
those  difficulties  do  not  appear  to  be  of  such  magnitude  that 
the  military  could  not  surmount  them  and  retain  its  character 
guidance  program — on  a constitutional  basis. 

4.  Mandatory  Religious  Counselling  in  Overseas  Marriage 
Cases 

Again  exhibiting  a paternalistic  bent,  the  military  gen- 
erally has  a regulatory  requirement  that  any  member  who  wishes 
to  marry  overseas  secure  command  permission  to  marry. 


■^^'^Poreman,  supra,  n.326  at  89. 

^^^AR  600-240,  17  Dec.  1965,  as  changed  bv  Change  No,  1, 
25  Apr.  1966.  The  Army's  regulation  in  this  instance  is  typi- 
cal. 
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The  general  justification  for  this  requirement  is  to  in- 
sxire  that  the  spouse,  particularly  if  an  alien,  will  be  per-  I 

mltted  into  the  United  States  when  the  serviceman  is  ret\irned 


' home.  Since  the  military  removed  the  serviceman  from  the 

;■  I 

united  States  and  caused  him  to  go  overseas,  the  military 

should  return  him  home.  If  he  has  married  while  overseas,  j 

naturally  he  would  want  to  bring  his  wife  home  with  him  to  the 
United  States,  If,  however,  the  spouse  were  ineligible  to  I 

enter  the  united  States  and  the  military  repatriated  the  ser- 
viceman anyway,  it  would  simultaneously  be  "breaking  up"  his 

\ 

I marriage — at  least  in  the  physical  sense.  And  it  might  be 

I permanent,  if  the  serviceman  did  not  have  the  financial  abil- 

ity to  return  to  his  spouse's  country,  or  if  that  country  would 

j I 

not  permit  him  to  enter  on  a permanent  basis.  Further,  the 
j military  is  justifiably  reluctant  to  discharge  servicemen  over- 

I 

j seas,  since  doing  so  makes  them  aliens  in  relation  to  the  coun- 

' try  in  which  they  are  discharged — and  aliens  without  the  pro- 

tections afforded  servicemen  under  the  traditional  treaty  ar- 
I rangements  which  the  United  states  has  so  carefully  negotiated  ' 

I between  itself  and  the  host  countries  where  it  stations  troops 

overseas.  Thus  the  usual  pattern  is  to  return  the  serviceman 
to  the  United  States,  even  if  he  has  married  overseas.  The  logi- 
cal solution  to  this  dilemma  is  to  insure,  so  far  as  possible, 
that  the  alien  spouse  will  be  able  to  enter  the  United  States  i | 

when  the  serviceman  is  repatriated. 
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While  that  may  all  be  well  and  good,  the  regulations  in 

question  also  require  a counselling  session  between  the  service- 

342 

roan,  his  fiancee,  and  a chaplain.  There  is  no  requirement 

that  the  chaplain  be  of  the  same  religious  persuasion  as  either 
the  serviceman  or  the  fiancee.  Could  the  serviceman  constitu- 
tionally refuse  to  secure  the  mandatory  religious  counselling 
and  demand  that  permission  to  marry  be  granted  without  it?  Or 
could  he  simply  comply  with  all  other  aspects  of  the  regulations 
except  the  religious  counselling  requirement,  and  then  marry 
with  impunity? 

The  answer  from  tlie  Court  of  Military  Appeals  is  "no," 

343 

In  the  case  of  United  States  v,  Wheeler.  the  Court 
of  Military  Appeals  considered  the  conviction  of  a Navy  service- 
man for  violating  a permission- to -marry  regulation  by  marrying 
without  command  permission.  The  cbvurt  found  the  regulation  in 
general  to  be  justified  essentially  as  outlined  above,  in  that 
it  found  that  this  reasoning  promoted  the  "health,  welfare, 
and  morale"  of  the  command.  Concerning  the  religious  coun- 
selling requirement,  the  court  said; 

As  far  as  religious  liberty  is  concerned,  there  is 
absolutely  nothing  in  the  fact,  or  in  subject- 
matter,  of  the  interview  that  interferes  with  the 


^^^Id.  para.  ll]b. 

^'^^12  U.S.C.M.A.  387,  30  C.M.R.  387  (1961).  This  case 
should  be  read  in  conjunction  with  United  States  v.  Nation, 

9 U.S.C.M.A.  724,  26  C.M.R.  504  (1958),  which  struck  down  an 
earlier  version  of  the  same  regulation  upheld  in  Wheeler. 
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exercise  of  the  applicant's  religious  beliefs.  True, 
the  regulation  speaks  of  the  sanctity  of  marriage, 
but  the  reference  does  not  purport  to  establish  the 
place  of  marriage  in  the  religious  beliefs  of  a par- 
ticular applicant  ....  To  remind,  or  to  inform 
a person  of  the  fundamental  nature  of  marriage  is 
not  to  promote  or  to  interfere  with  his  religious 
beliefs.  Nor  does  the  requirement  of  an  interview 
with  a chaplain  violate  the  constitutional  prohibi- 
tion against  "an  establishment  of  religion."  How- 
ever high  or  thick  the  wall  of  separation  between 
church  and  state,  the  interview  provision  does  not 
breach  that  wall.  It  does  not  force,  influence,  or 
encourage  the  applicant  to  profess  any  religious  be- 
lief or  disbelief  ....  It  simply  requires  the 
chaplain,  whose  special  training  and  background  in- 
dicate his  qualifications  for  the  task,  to  provide 
information  on  a matter  of  great  importance  to  per- 
sons who  are  reasonably  expected  to  need  that  inform- 
ation ....  It  does  not  compel  anyone  to  change 
his  personal  attitudes  towards  religion  or  marriage. 

We  discern  no  basis  upon  which  it  can  reasonably  be 
said  that  the  chaplain's  interview  aids  or  discour- 
ages any  one  religion,  all  religions,  or  no  religion. 

Assuming  that  providing  information  assists  the  welfare 
and  morale  of  the  command,  and  with  that  being  the  chaplain's 
area  of  competence  on  the  military  staff,  it  appears  that  the 
court  found  a valid  military  pvirpose  served  by  the  requirement. 
Consequently,  it  found  the  requirement  constitutional. 


5.  CerLtnonial  Activities 

The  military  participates  in  many  ceremonial  functions — 
indeed,  marching  troops  and  a military  band  are  perhaps  the  es- 
sential ingredients  of  an  official  Government  ceremonial  func- 
tion in  the  United  states.  Not  infrequently,  such  functions 
are  for  a clearly  religious  purpose — such  as  a state  funeral. 
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Further,  at  any  ceremonial  occasion,  military  regulations  pro- 
vide for  an  invocation  and  sometimes  a benediction  (both  clear- 
ly  religious  prayers)  by  a chaplain. 

Could  an  individual  serviceman  directed  to  participate 
in  such  a ceremonial  occasion  refuse  because  of  the  religious 
activities  involved? 


The  Army's  regulations  in  question  make  it  clear  that 
the  ceremony  is  a military  exercise  and  not  a religious  ser- 
vice.While  this  might  be  said  to  be  a self-serving  declcu:- 
ation  which  is  not  dispositive  of  the  issue,  it  appears  t!iat  the 
Supreme  Court  has  simply  exempted  public  ceremonial  occasions 
from  any  argument  that  they  "establish"  religion.  In  a foot- 
note in  Engel  v.  Vitale > quoted  earlier,  the  Court  specifically 
excluded  "patriotic  or  ceremonial  occasions . Even  Mr.  Jus- 
tice Douglas  in  Zorach  v.  Clauson  said  "We  are  a religious  peo- 

348 

pie  whose  institutions  presuppose  a Supreme  Being." 

While  no  Supreme  Court  decision  has  adjudicated  the  ex- 
press issue  of  the  constitutionality  of  any  religious  involve- 
ment in  a public  ceremonial  occasion,  there  seems  little  doubt 
that  the  Court  would  uphold  such  practices  as  constitutional. 


^"^^AR  165-20,  18  May  1966,  para.  3f. 

346jd. 

347see  supra,  n.  289. 

348343  u.S.  at  313.  Compare  United  States  v,  Seeger, 
380  U.S.  163,  188-193  (1965)  (concurring  opinion  by  Justice 
Douglas) . 
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Thus  the  individual  soldier  could  probably  not  make  a success- 
ful constitutional  claim  that  the  First  Amendment  allows  him 
to  refuse  to  participate  in  such  a ceremonial  occasion. 

6,  Summeiry  and  Conclusions  Concerning  the  Establishment 
Clause 

The  Supreme  Court  has  ruled  that  the  establishment  clause 
of  the  First  Amendment  is  not  an  absolute,  that  there  must  be 
some  "accommodation"  between  religious  and  government  interests. 
This  means  that  in  some  way  those  interests  must  be  balanced. 
Generally,  if  the  religious  aspect  of  the  "accommodation"  out- 
weighs the  secular  governmental  interest  concerned,  an  uncon- 
stitutional establishment  of  religion  has  occurred. 

Applying  this  standard  to  the  military  problems  that 
give  rise  to  establishment  claims,  a strong  case  can  be  made 
for  the  constitutionality  of  the  military  chaplaincy.  The  gov- 
ernment interest  involved  is  to  insure  that  servicemen  may  free- 
ly exercise  their  religion.  There  appear  to  be  no  reasonably 
valid  siibstitutes.  These  considerations,  plus  others  such  as 
the  relative  maturity  of  servicemen  and  the  voluntariness  of 
actual  attendance  at  religious  services,  far  outweigh  any  possi- 
ble "establishment"  of  religion  by  the  existence  of  the  military 
chaplaincy.  From  dicta  contained  in  Supreme  Court  opinions,  one 
could,  with  Justice  Goldberg  in  Schempp.  safely  predict  that 
the  Court  would  most  likely  agree,  if  directly  faced  with  the 
issue. 
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The  Seiine  conclusion  could  reasonably  be  made  concerning 
any  religious  involvement  in  military  ceremonial  occasions. 
These  seem  to  be  too  ingrained  in  the  fabric  of  American  life 
to  be  considered  an  "establishment"  of  religion,  notwithstand- 
ing some  admitted  religious  involvement.  Again  based  on  dicta, 
one  could  safely  predict  that  the  Court  would  uphold  these 
activities  if  they  were  directly  challenged. 

When  one  considers  the  Army's  and  Air  Force's  "charac- 
ter guidance"  program  and  the  mandatory  chaplain's  counselling 
of  servicemen  seeking  command  permission  to  marry  overseas,  the 
problem  is  more  difficult.  However,  it  must  be  remembered  that 
military  chaplains  have  a staff  function  v;ithin  the  secular  pur- 
view of  the  military,  namely  the  maintenance  and  creation  of 
morale  and  welfare.  If  the  chaplain's  participation  in  these 
programs  is  viewed  from  the  standpoint  of  his  secular  military 
staff  function,  there  appears  to  be  no  unconstitutional  es- 
tablishment of  religion  simply  because  the  chaplain  as  such  is 
utilized  in  both  these  programs.  Indeed,  as  the  staff  officer 
to  whom  the  commander  looks  as  his  "expert"  in  matters  of  mor- 
ale and  welfare,  it  is  only  logical  and  proper  that  the  chap- 
lain would  be  used  by  the  commander  wherever  it  was  desirable 
to  enhance  those  traits  within  the  command.  While  an  argument 
could  be  advanced  that  the  use  of  a clergyman  to  accomplish  a 
secular  task  is  intrinsically  unconstitutional,  that  does  not 


yet  seem  to  be  the  law. 

Both  the  character  guidcuice  program  and  the  mandatory 


I 
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counselling  for  command  permission  to  marry  overseas  could 
possibly  be  challenged  on  the  basis  that  they  do  not  really 
accomplish  any  valid  military  purpose.  Therefore,  the  argu- 
ment would  run,  the  only  thing  which  they  do  accomplish  is 
an  unconstitutional  establishment  of  religion.  This  argu- 
ment seems  to  go  too  far,  given  the  clear  requirement  that 
the  maintenance  of  discipline  can  depend  to  a great  extent 
on  the  maintenance  of  a high  level  of  morale  and  welfare.  To 
the  extent  that  these  are  indeed  accomplished  by  the  two  pro- 
grams in  question,  that  valid  military  purpose  would  outweigh 
any  possible  claim  that  the  programs  "estciblished"  religion. 

The  one  area  discussed  where  it  seems  that  a valid  claim 
of  an  unconstitutional  establishment  of  religion  could  be  made 
against  the  military  is  in  the  case  of  the  mandatory  chapel 
services  at  the  service  academies.  Notwithstanding  the  de- 
cision of  the  district  court  in  Anderson  v.  Laird,  the  argu- 
ment that  a valid  military  training  function  is  served  and  can 
be  served  only  by  the  requirement  of  mandatory  chapel  attendance 
is  logically  unconvincing.  It  should  be  noted  that,  in  contrast 
to  the  mandatory  character  guidance  training  attendance,  it  is 
not  merely  the  fact  that  clergymen  conduct  the  "traini-jg"  which 
makes  the  service  academy  problem  so  grave.  Rather  it  is  the 
fact  that  the  so-called  training  occurs  in  the  form  of  manda- 
tory attendance  at  a purely  religious  exercise. 
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B.  Actions  Based  on  Religious  Belief 

i 

As  had  been  noted  earlier,  freedom  of  religion  presup- 
poses freedom  of  belief.  Indeed,  the  one  absolute  thing  about 
the  First  Amendment  is  that  one  is  absolutely  free  to  believe 
anything  one  wants  about  religious  matters,  or  anything  else, 
as  far  as  that  goes.  However,  as  also  has  been  noted,  when 
religious  beliefs  or  any  other  kind  of  beliefs  become  the  | 

basis  for  action,  a different  result  accrues.  The  first  point 
of  discussion  should  be,  therefore,  how  free  is  a serviceman 
to  act  upon  his  religious  beliefs  while  he  is  a member  of  the  i 

Armed  Forces? 

I 

1.  General  ; 

I 

It  was  also  pointed  out  earlier  that  there  is  a clear 

distinction  between  the  freedom  to  exercise  one's  religion  as 

such  and  other  forms  of  action  taken  because  of  one's  religious 

beliefs.  To  repeat  Mr.  Emerson's  statement  of  this  point, 

in  order  to  achieve  its  desired  goals,  a society  or 
the  state  is  entitled  to  exercise  control  over  ac- 
tion— whether  by  prohibiting  it  or  by  compelling  ' 

it — on  an  entirely  different  and  vastly  more  exten- 
sive basis. 349 

The  military  society  is  no  different. 

In  the  military,  standards  of  conduct  are  established 
by  militeury  orders.  These  may  take  the  form  of  written,  stand- 
ing orders  or  regulations,  or  they  may  be  more  ad  hoc  in  the 

^Emerson  at  8. 
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form  of  a verbal  order  given  to  one  individual  to  do  or  not 
to  do  a particular  thing  at  a particular  time.  What  if  a 
serviceman  disobeyed  an  order  solely  because  of  a claimed 
religious  belief? 

In  its  discussion  of  Article  90  of  the  Uniform  Code, 
which  prohibits  (among  other  things)  willfully  disobeying  the 
order  of  a superior  commissioned  officer,  paragraph  169b  of  the 
Manual  for  Courts -Martial  says  "The  fact  that  obedience  to  a 
command  would  involve  a violation  of  the  religious  scruples  of 
the  accused  is  not  a defense."  While  this  sentence  is  not  re- 
peated in  the  Manual's  discussion  of  the  other  articles  of  the 
uniform  Code  which  involve  the  disobedience  of  other  forms  of 
orders,  the  principle  is  generally  applicable  to  disobediencies 
of  all  forms  of  orders,  of  course  no  punishment  can  ever  be 
inflicted  for  the  disobeyance  of  an  illegal  order,  and,  as  has 
been  discussed  earlier,  an  order  could  be  illegal  because  it 
violated  the  First  Amendment.  Thus  the  complete  statement  of 
the  law  in  this  regard  must  be,  as  stated  by  the  Chief  Judge 
of  the  Covirt  of  Military  Appeals  when  faced  v;ith  the  issue, 

"If  the  command  was  lawful,  the  dictates  of  the  accused's  con- 
science, religion,  or  personal  philosophy  could  not  justify  or 
excuse  disobedience."^^® 

At  first  impression,  a dilemma  may  appear,  if  religious 

350united  States  v.  Wilson,  19  U.S.C.M.A.  100,  101; 

41  C.M.R.  100,  101  (1969). 
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belief  cannot  justify  the  disobedience  of  lawful  orders,  but 
if  religious  considerations  under  the  First  Amendment  can  de- 
termine the  basic  lawfulness  of  a military  order,  is  that  not 
the  same  as  saying  that  religious  considerations  can  indeed 
be  a "defense"  to  the  disobedience  of  certain  militaury  orders? 

The  answer  to  this  problem  is  that  one  must  ascertain 
the  lawfulness  of  the  order  independent  of  the  particular  re- 
ligious beliefs  of  the  accused  serviceman.  This  is  the  point 
which  was  made  by  the  Supreme  Court  in  the  1878  case  of  Reynolds 
V.  United  States Reynolds  was  a Mormon  who  practiced  polyg- 
amy, contrary  to  an  act  of  Congress  which  made  bigamy  criminal 
in  the  Utah  Territory.  When  prosecuted  for  bigamy,  Reynolds 
argued  that  the  act  of  Congress  establishing  the  crime  was  un- 
constitutional, since  it  prohibited  him  from  acting  freely  in 
accordance  with  his  religious  belief  in  polygamy.  In  reply, 
the  Court  said: 

Laws  are  made  for  the  government  of  actions,  and  while 
they  cannot  interfere  with  religious  belief  and  opin- 
ions, they  may  with  practices.  Suppose  one  believed 
that  human  sacrifices  were  a necessary  part  of  reli- 
gious worship,  would  it  be  seriously  contended  that 
the  civil  government  under  which  he  lived  could  not 
interfere  to  prevent  a sacrifice?  Or  if  a wife  re- 
ligiously believed  it  was  her  duty  to  burn  herself 
upon  the  funeral  pyre  of  her  dead  husband,  would  it 
be  beyond  the  power  of  the  civil  government  to  pre- 
vent her  carrying  her  belief  into  practice?  ...  Can 
a man  excuse  his  practices  to  the  contrary  [of  law] 
because  of  his  religious  belief?  To  permit  this  would 
be  to  make  the  professed  doctrines  of  religious  belief 


351 


98  U.S.  145  (1878) 
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superior  to  the  law  of  the  land,  and  in  effect  to 
permit  every  citizen  to  become  a law  unto  himself. ^52 

Some  65  yeeirs  later,  in  the  1943  case  of  West  Virginia 
State  Board  of  Education  v.  Barnette. in  a concurring  opin-  i 

ion  by  Justices  Black  and  Douglas,  the  same  principle  was  re-  I 

peated  as  follows: 

NO  well-ordered  society  can  leave  to  individuals  ^ 

an  cOasolute  right  to  make  final  decisions,  unassail- 
able by  the  State,  as  to  everything  they  will  or  will  u 

not  do.  The  First  Amendment  does  not  go  so  fcir.  Re-  f ] 

llglous  faiths,  honestly  held,  do  not  free  individuals  ' j 

from  responsibility  to  conduct  themselves  obediently  | 

to  laws  which  are  either  imperatively  necessary  to  pro-  j 

tect  society  as  a whole  from  grave  and  press ingly  im-  i | 

minent  dangers  or  which,  without  any  general  prohibi-  j i 

tion,  merely  regulate  time,  place  or  manner  of  reli-  / 

gious  activity, 354 

I ■ 

To  prevent  a serviceman's — or  anyone  else's — religious  i 

beliefs  from  allowing  the  individual  "to  become  a law  unto  J 

himself,"  the  lawfulness  of  the  order,  regulation,  statute, 
or  whatever  imposes  the  obligation  in  question,  must  be  tested  ; 

by  the  standard  of  what  is  best  for  society  as  a whole.  By  j 

definition,  this  does  not  necessarily  consider  the  individual's  j 

specific  religious  beliefs;  indeed,  the  determination  must  be  j 

made  independent  of  them  so  that  it  will  reflect  society*  s be-  • 

liefs  and  standards.  And  when  the  society  in  question  is  the  i 

military,  militciry  standards  must  be  considered  to  establish 


at  166-167. 

353319  U.S.  624  (1943). 
354j;^.  at  643-644. 
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the  intrinsic  lawfulness  or  unlawfulness  of  the  order.  Seen 
in  this  light,  the  quoted  provisions  of  the  Manual  for  courts - 
Martial  and  the  ruling  of  the  Coxirt  of  Military  Appeals  are 
eminently  correct, 

A discussion  of  some  specific  areas  wherein  this  problem 
arises  follows. 

2.  Saluting 

One  of  the  oldest  and  most  commonly-practiced  world- 
wide military  customs  is  the  salute.  It  began  as  only  a mili- 
tary man's  way  of  greeting  a comrade-in-arms.  However,  the 
custom  has  evolved  into  one  where  superior  officers  (only)  are 
saluted  by  anyone  subordinate  in  rank  to  them.  In  addition, 
the  salute  is  also  rendered  in  certain  other  (and  largely  cere- 
monial) occasions;  the  most  common  is  to  salute  the  flag. 

The  general  compliance  with  saluting  requirements,  and 
especially  the  military  precision  with  which  the  salute  is 
rendered,  are  considered  to  be  indicators  of  the  state  of  mili- 
tary discipline  of  both  the  individual  and  the  unit  concerned. 
If  subordinates  salute  precisely  and  cheerfully,  the  commander 
feels  that  they  will  obey  orders  equally  precisely  and  cheer- 


fully. It  will  be  recalled  that  earlier  in  this  paper,  disci- 
ollne  was  defined  as  a "mental  attitude, The  salute  is  an 
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outward  and  visible  sign  of  that  inward  disciplinary  state  of 
mind.  Conversely,  strict  enforcement  of  the  saluting  require- 
ment is  considered  to  serve  to  achieve  discipline.  Saluting 
is  a simple  act;  it  requires  no  real  thought,  if  it  becomes 
automatic,  it  is  an  easy  first  step  to  automatic  response  to 
superior  orders  in  general.  Thus  to  enforce  the  saluting  re- 
quirement teaches  discipline,  as  well  as  becoming  indicative 
of  it,  once  the  lesson  is  learned.  To  the  military  officer  in 
command,  the  salute  is  a vital  factor  of  discipline. 

Could  a soldier  refuse  to  salute  because  of  his  religious 
scruples? 

Although  in  its  1940  decision  in  Minersville  School  Dis- 
trict V.  Gobitis.^^^  the  Supreme  Court  held  that  a requirement 
to  pledge  allegiance  to  the  united  States  flag  was  a constitu- 
tional exercise  of  governmental  power,  it  reversed  itself  in 
the  1943  case  of  West  Virginia  State  Board  of  Education  v. 
Barnette. The  Barnettes  were  Jehovah's  witnesses,  and 
their  children  refused  to  execute  the  pledge  of  allegiance 
based  on  the  injunction  found  in  Exodus  20;  4 and  5.  The  Court 
upheld  their  right  to  do  so,  for  religious  reasons.  However, 
in  a footnote,  the  Court  had  the  following  comment  to  make 
about  the  military: 

The  Nation  may  raise  armies  and  compel  citizens 
to  give  military  service.  Selective  Draft  Law  cases., 

25^310  U.S.  586  (1940). 

^57319  U.S.  624  (1943). 
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245  U.S.  366.  It  follows,  of  co\xrse,  that  those 
subject  to  military  discipline  are  under  many 
duties  and  may  not  claim  many  freedoms  that  we 
hold  inviolable  as  to  those  in  civilian  life. ^ 58 

In  1941,  after  the  Gob it is  case  but  before  Barnette, 
the  Fifth  Circuit  Court  of  Appeals  considered  the  claim  of  a 

359 

soldier  that  he  did  not  have  to  salute  on  religious  grounds. 

The  soldier  had  joined  the  Watch  Tower  Bible  and  Tract  Society 
after  his  voluntary  enlistment  in  the  Army,  and  he  contended 
that  its  religious  tenets  prohibited  him  from  executing  the 
salute.  He  was  convicted  by  court-martial  for  refusing  to 
salute,  and  the  case  was  before  the  appellate  court  on  appeal 
from  a denial  of  a request  for  habeas  corpus.  The  court  up- 
held the  denial  of  habeas  corpus,  saying  that 

Military  regulations  requiring  a soldier  to  salute 
his  superior  officers  are  not  intended  to  interfere 
with  religious  liberties,  and  the  enforcement  of  the 
regulations  by  a proper  military  tribunal  does  not 
violate  the  Constitution  of  the  United  States. 360 

The  court  cited  Gob it is  as  its  authority. 

Research  has  failed  to  disclose  any  case  where  the  civil- 
ian courts  have  considered  the  constitutionality  of  the  mili- 
tary salute  requirement  since  the  1941  Fifth  Circuit  case  just 
quoted.  Nor  has  any  case  in  the  Coiirt  of  Military  Appeals  been 


358j;^.  at  n.  19,  p.  642. 

^^^McCord  V.  Page,  124  F.2d  68  (5th  Cir.  1941). 
at  69. 
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found.  However,  two  Air  Force  Boards  of  Review^^^  considered 

362 

the  issue  in  1954  and  1957,  respectively.  Both  held  essen- 
tially the  same  as  the  Fifth  Circuit  did  in  1941 — that  mili- 
tary discipline  was  the  goal  which  the  saluting  requirement 
sought  to  achieve,  and  that  the  military  purpose  overrode  any 
religious  convictions  on  the  part  of  the  individual.  The  secu- 
lar purpose  of  military  discipline,  if  truly  assisted  by  the 
saluting  requirement — and  no  one  has  ever  seriously  contended 
that  it  does  not  serve  its  function  in  that  regard — justifies 
the  requirement  of  the  salute.  And  to  the  extent  that  an  in- 
dividual soldier  acts  contrary  to  that  requirement,  based  on 
his  personal  religious  convictions,  those  religious  cpnvic- 
tions  afford  him  no  defense  to  prosecution  for  a failure  to 
obey  the  military  requirement,  it  is  likely  that  a consider- 
ation of  this  nature  prompted  the  footnote  by  the  Supreme  Court 
in  the  Barnette  case  (quoted  on  the  preceding  page  at  note  358) . 

It  should  be  pointed  out  that  the  saluting  requirement 
is  not  a serious  disciplinary  problem  in  the  military  today,  at 
least  from  a religious  standpoint.  Most  religious  sects — not- 
ably the  Jehovah's  witnesses — which  oppose  saluting  on  religious 


^^^Boards  of  Review  were  intermediate  appellate  courts 
.established  within  the  military  services  themselves,  falling 
between  the  court-martial  and  the  Court  of  Military  Appeals. 
Their  name  has  now  been  changed  to  Courts  of  Military  Review; 
their  composition  remains  the  seune  as  before.  See  U.C.M.J., 
Art.  66. 

3&2united  States  v.  Cupp,  24  C.M.R.  565  (ABR  1957); 
United  States  v.  Morgan,  17  C.M.R.  584  (ABR  1954) . 


grounds  are  also  generally  exempted  from  military  service  al- 
together as  conscientious  objectors.  Thus  the  problem  of  their 
refusing  to  salute  for  religious  reasons  could  arise  only  if 
the  Individual's  religious  convictions  changed  after  he  became 
a serviceman — which  was  the  situation  in  the  Fifth  Circuit  case 
cited  earlier. This  perhaps  explains  the  paucity  of  cases 
In  this  area. 

3 . Uniform  Requirements 

Much  of  what  has  just  been  said  about  saluting  is  equal- 
ly applicable  to  military  uniform  requirements,  a serviceman 
wearing  a properly  cleaned  and  pressed  uniform,  with  shined 
shoes  and  insignia,  and  with  proper  accoutrements,  is  indica- 
tive of  a high  state  of  discipline  in  the  command. Concur- 
rently, the  military  demand  that  the  serviceman  wear  that  hind 
of  uniform  helps  to  instill  discipline  in  the  serviceman.  In 
addition  to  the  requirements  concerning  the  actual  fabric,  cut, 
color,  and  accoutrements  of  the  uniform  per  se,  also  fairly 
included  in  the  phrase  "uniform  requirements"  are  certain  re- 
quirements of  personal  appearance.  The  length  of  the  hair,  the 
weatlng  of  various  styles  of  beards  and  moustaches,  and  the  wear- 
ing of  jewelry  (in  the  sense  of  personal  adornments  in  addition 
to  those  accoutrements  to  the  uniform  itself)  are  all  subject 


363see  supra,  n.  359. 

^^^Appearance  is  also  cited  in  the  Army's  definition  of 
discipline,  quoted  supra.  Part  li,  p,  145. 
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to  regulation. 

In  recent  times,  servicemen  who  profess  adherence  to 
the  Black  Muslim  religion  have  claimed  that  certain  items  of 
jewelry  (notably  a single  earring  worn  in  only  one  pierced 
ear  lobe)  and  full  beards  are  required  to  be  worn  by  the 
tenets  of  their  religion.  In  general,  jewelry  worn  physi- 
cally "on"  the  uniform  is  prohibited;  a pocket  watch  chain 
would  be  an  example.  However,  jewelry  worn  on  the  body — 
rings,  religious  medallions  on  a chain  around  the  neck  inside 
the  shirt,  wrist  watches,  etc. — is  not  prohibited. Female 
members  of  the  Army  are  prohibited  from  wearing  eeirrings  with 
the  uniform. Beards  are  prohibited  in  the  Army  and  Air 
Force,  although  permitted  in  the  Navy.^^^  \*Jhere  prohibited, 
could  a serviceman  demand  to  wear  an  earring  and  a full  beard 
because  of  his  religious  convictions? 

To  the  extent  that  these  acts  are  based  on  personal  re- 
ligious motives,  they  would  not  seem  to  be  any  more  justified 
than  a refusal  to  salute.  Like  the  salute,  the  uniform  re- 
quirements serve  a valid  military  purpose,  which  would  most 

670-5,  18  Jan.  1971,  para.  1-5,  as  interpreted 
by  Op.  T JAG -Army,  JAGA  1968/3617  (15  Mar.  1968)  (interpreting 
predecessor  regulation  which  was  the  same  in  this  regard  as 
current  version) ; see  also  aFR  30-16,  8 Nov.  1961;  U.S.  Navy 
Uniform  Regs.,  Ch.  I,  §4,  Art,  044. 

^^^AR  670-30,  13  May  1969,  para.  l-4e. 

367ar  600-20,  28  Apr.  1971,  para.  5-39c (3) ; AFR  30-1, 

1 Aug.  1971,  para.  17^(3). 
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likely  outweigh  any  religious  scruples  calling  for  actions 
to  the  contrary.  Research  has  not  disclosed  any  reported  case 
in  either  the  military  or  civilian  courts  where  a religious  de- 
fense has  been  raised  to  a prosecution  for  a violation  of  the 
uniform  requirements. 

Although  no  reported  case  has  been  discovered.  The  Judge 
Advocate  General  of  the  Army  has  rendered  several  opinions  in 
this  area.^^®  Even  though  there  is  no  regulation  specifically 
prohibiting  male  servicemen  from  wearing  an  earring,  The  judge 
Advocate  General  ruled  that  Black  Muslims  may  lawfully  be  pro- 
hibited from  wearing  an  earring,  and  that  they  could  lawfully 
be  ordered  to  shave.  These  opinions  were  based  not  only  on  the 
basis  of  achieving  military  discipline,  but  also  on  a finding 
of  fact  that  the  Black  Muslim  religion  did  not  make  these  modes 
of  dress  and  appearance  mandatory;  rather,  they  were  found  to 
be  only  a personal,  "commemorative"  act  on  the  part  of  the 
servicemen  themselves,  visibly  to  demonstrate  their  adherence 
to  the  Black  Muslim  religion. 

Interestingly  enough.  The  Judge  Advocate  General  of  the 
Army  has  recognized  one  exception  to  the  uniform  requirements 
based  on  a purely  religious  ground,  in  a case  where  a bona  fide 
member  of  the  Sikh  religion  was  inducted.  The  Judge  Advocate 
General  concurred  in  a ruling  that  the  Sikh  was  entitled  to  re- 


368op.  TJAG-Army,  JAGA  1968/3617  (15  Mar.  1968);  JAGA 
1960/3793  (22  Mar.  1960);  JAGA  1960/8239  (10  Mar.  1960). 
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tain  his  beard  and  his  uncut  hair,  and  to  wear  his  traditional 
turban  rather  than  a military  head-covering,  because  these  inodes 
of  appearance  and  dress  are  specifically  required  by  the  Sl3ch 
religion.  However,  the  ruling  was  limited  to  Inductees  only; 

If  a Sikh  volunteered  for  military  service.  The  Judge  Advocate 
General  ruled  that  he  would  simultaneously  volunteer  to  conform 
to  the  uniform  requirements. 

The  Sikh  case  ruling,  if  extended  to  other  religious 
groups  who  in  the  future  formulate  dress  and  appearance  require- 
ments for  their  adherents,  could  seriously  undermine  the  factual 
uniformity  of  the  uniform  requirements  in  the  military.  It  is 
therefore  submitted  that  the  Sikh  ruling  is  unique  and  will 
probably  not  be  extended — indeed,  it  is  extremely  limited  since 
there  are  very  fev/  Sikhs  in  the  United  States^ and  probably 
even  fewer  who  are  drafted.  The  express  exclusion  of  Sikhs  who 
volunteer  for  enlistment  is  indicative  of  an  intent  to  limit 
the  decision  to  its  facts.  This  is  probably  wise,  if  the  mili- 
tary truly  believes  that  the  uniform  requirements  do  assist  in 
both  achieving  discipline  and  being  indicative  of  the  state  of 
discipline  within  a command — and,  again,  no  one  has  ever  ser- 
iously contended  the  contrary.  Limiting  the  decision  would  also 

369op.  TJAG-Army,  JAGA  1970/4018  (4  May  1960) . 

^^®Sikhs  in  the  United  States  number  less  than  50,000; 
the  Statistical  Abstract  of  the  United  States  lists  religious 
groups  only  if  they  exceed  that  number,  and  Sikhs  are  not 
listed.  See  1970  Statistical  Abstract  of  the  united  States  40. 
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be  consistent  with  the  general  rule  that  personal  religious 
convictions  do  not  justify  disobedience — or  exceptions — to 
standing  military  directives  which  have  a valid  military  pur- 
pose. 


4.  Compulsory  Medical  Treatment 

During  World  war  II,  it  was  almost  a standard  magazine 
cartoon  situation  to  depict  a long  line  of  inductees  standing 
in  their  shorts  getting  shots,  simultaneously  in  each  arm, 
while  making  some  witty  comment.  Those  days  of  mass  innocula- 
tions  are  generally  gone  in  the  military  of  today;  nonetheless, 
the  author's  health  records  show  some  57  innoculations  plus  the 
oral  polio  vaccine  series  over  a period  of  14  years ' combined 
Army  R.O.T.C.  and  active  Army  duty.  Military  regulations  still 
require  certain  "basic"  innoculations,  establish  time-tables 
for  booster  shots,  and  require  certain  other  innoculations  prior 
to  duty  in  various  parts  of  the  world. In  addition,  military 
regulations  specifically  provide  for  compulsory  medical  treat- 
ment of  illnesses,  over  the  objections — religious  or  otherwise — 
of  the  serviceman. 

^^^AR  600-20,  28  Apr.  1971,  para.  5-32,  as  Interpreted 
by  Op.  TJAG-Army,  JAGA  1968/4004  (17  May  1968) ; JAGA  1966/4314 
(9  Sep.  1966) ; JAGA  1964/3814  (27  Apr.  1964)  (all  interpreting 
.predecessor  regulations  which  were  all  the  same  in  this  regard 
as  the  current  version) . 

372 

Id.  The  Navy  requirements  are  the  same;  sec  U.S.  Navy 
Manual  for  the  Medical  Dept.  (MANNED),  Art.  18-2  through  18-15. 
The  Air  Force  regulations  contain  no  citation  which  could  be 
discovered  specifically  making  the  same  statement,  although  it 
undoubtedly  is  the  policy  follov>ed. 


1 


It  is  a well-known  tenet  of  certain  religious  sects — 


primarily  the  Christian  Scientists — that  formal  medical  treat- 
ment will  not  be  used.  However,  these  sects  do  not  necessar- 
ily oppose  vax  as  a general  rule,  so  their  members  could  well 
be  servicemen.  Could  such  a serviceman  refuse  innoculation 
or  medical  treatment  for  an  illness  or  battle  wound,  based  on 
his  religious  beliefs? 

The  basic  principles  in  this  area  were  established  in 
the  1905  Supreme  Coirrt  decision  in  Jacobson  v.  Massachusetts.*"-* 
There  a smallpox  vaccination  was  required  by  a local  ordinance, 
passed  under  delegated  authority  from  the  State  legislature. 

The  reason  for  the  ordinance  was  a smallpox  epidemic,  and  the 
vaccination  was  free.  Jacobson  refused  to  be  vaccinated  and 
was  prosecuted  for  disobeying  the  ordinance.  The  Court  held 
the  ordinance  constitutional,  because  'the  need  to  protect  the 
public  health  in  general  overrode  the  individual's  religious 
scruples  against  it.  The  Supreme  Court  reaffirmed  this  rule 
in  1922  in  zucht  v.  King.-^'^  In  Prince  v.  Massachusetts, 
in  1944,  although  the  issue  before  the  Coxirt  involved  restric- 
tions on  a minor  distributing  religious  literature  on  a public 
street  in  violation  of  certain  State  laws,  the  Court  said  obiter 


^‘^^197  U.S.  11  (1905)  . 
^"^^260  U.S.  174  (1922). 
^^^321  U.S.  158  (1944) . 
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that  a parent 

...  cannot  claim  freedom  from  compulsory  vaccina- 
tion for  the  child  more  than  for  himself  on  re- 
ligious grounds  [citing  Jacobson  v.  Massachusetts  1 . 

The  right  to  practice  religion  freely  does  not  in- 
clude liberty  to  expose  the  community  or  the  child 
to  communicable  diseases  or  the  latter  to  ill  health. 

In  1952  the  Supreme  Court  denied  certiorari  to  an  Illinois 
377 

case  where  a blood  transfusion  for  an  eight-day-old  child 
had  been  deemed  medically  necessary  to  save  the  child’s  life, 
yet  the  parents  had  refused  to  consent  on  religious  grovmds. 
The  Illinois  courts  appointed  a guardian  for  the  child  and 
directed  the  guardian  to  consent  to  the  transfusion,  which 
led  to  the  issue  ultimately  coming  before  the  Illinois  Supreme 
Covurt. 

Based  on  these  precedents,  it  would  appear  that  to  pro- 
tect the  health  of  the  community  as  v/ell  as  that  of  the  in- 
dividual himself,  innoculations  may  lawfully  be  required;  and 
that  to  save  the  life  of  an  individual,  medical  treatment  may 
also  be  required.  Certainly,  in  the  military,  protection  of 
the  health  of  all  is  vital  to  insure  militeury  preparedness. 
Additionally,  the  health  of  the  individual  himself  is  neces- 
sary to  military  efficiency.  Consequently,  it  would  appear 
that  there  is  both  sound  logic  and  a sound  legal  basis  for  the 
military  requirement  of  innoculations  and  medical  treatment. 


at  166-167. 

^^^People  ex  rel.  Wallace  v.  Labrenz,  411  111.  618, 
104  N.E.2d  769,  cert,  denied.  344  U.S.  824  (1952). 
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regardless  of  the  individual's  religious  scruples  to  the  con- 
trary. 

The  principle  is  in  a sort  of  back-handed  way  supported 
by  the  very  interesting  reasoning  in  a 1968  decision  by  the 
Federal  District  Court  for  the  Eastern  District  of  Arkansas 
in  United  states  y,  Carson. Carson  had  been  classified 
as  that  category  of  conscientious  objector  who  could  be  in- 
ducted and  given  noncombatant  duties.  He  refused  induction 
in  that  category  and,  upon  his  prosecution  for  so  refusing, 
he  argued  that  he  should  have  been  exen^ted  totally  from  mili- 
tary service.  The  basis  for  his  claim  was  that  he  would  "be 

forced  to  submit  to  medication  and  vaccinations  to  which  he  is 

379 

conscientiously  opposed."  The  court  held  that  exempting 
those  who  had  religious  scruples  against  war  but  not  those 
who  had  religious  scruples  against'  mandatory  medical  treatment 
would  be  an  unconstitutional  discrimination  among  various  re- 
ligious beliefs,^®®  The  court  reversed  Carson's  conviction 
and  directed  that  he  be  given  full  exemption  from  military 
service  as  a conscientious  objector.  Thus  the  case  affirms 
the  standard  rule  that  had  Carson  lawfully  been  required  to 
serve,  he  would  also  lawfully  have  been  required  to  undergo 

378282  F.  Supp.  261  (E.D.  Ark.  1968) . 
at  269. 

at  268.  Compare  Welsh  v.  United  States,  398 
U.S,  333,  344-367  (1970)  (concurring  opinion  by  Justice 
Harlan) , 


medical  treatment  and  vaccinations  as  the  military  deemed 
necessary. 

One  possible  erosion  of  the  seeming  firmness  of  this 
rule,  however,  arises  in  a 1965  Illinois  Supreme  Court  de- 


cision in  In  re  Brooks'  Estate.' 


There  the  court  held 


that  an  elderly  woman  with  no  dependents  could,  as  an  exer- 
cise of  her  constitutional  right  to  freedom  of  religion,  re- 
fuse certain  medical  treatment — even  if  her  death  ensued  from 
the  lack  of  the  treatment  in  question — since  no  life  or  health 
other  than  her  own  was  endangered.  Presumably  the  danger  to 
"no  life  or  health"  included  no  diminution  of  financial  or 
other  responsibility  for  dependents,  since  the  lady's  lack 
of  dependents  seemed  to  be  a weighty  factor  in  the  decision 
as  well.  Based  on  this  decision,  a military  author  has  posed 
an  interesting  hypothetical.  He  writes: 

The  significance  of  this  case  might  be  clearly  drama- 
tized in  the  case  of  a young  unmarried  soldier  who  is 
gravely  wounded,  to  the  extent  that  he  can  never  per- 
form military  duties  again.  If  he  decided  on  religious 
grounds  that  he  desired  to  be  permitted  to  die  rather 
tha;n  spend  months,  years,  or  the  rest  of  his  life  total- 
ly incapacitated,  his  obvious  incapacity  for  fxarther 
military  duties  would  deprive  the  Army  of  any  propri- 
etary interest  in  his  [future]  service.  Further,  there 
would  be  no  danger  to  those  other  than  himself  as  only 
his  own  life  would  be  involved.  It  would  appear  that 
the  Illinois  case  would  be  good  authority  to  require 
that  the  young  soldier's  wishes  be  honored.  Similar 
considerations  would  also  apply  in  cases  of  lethal 
doses  of  radiation  or  chemical  or  biological  agents. 

111. 2d  361,  205  N.E.2d  435  (1965). 

^®^Foreman,  supra,  n.326  at  84. 
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What  result  would  truly  occur  in  a real  case  remains  to  be 

seen.  However,  with  the  traditional  regulations  reading  as  i- 

they  do — that  no  one  can  refuse  medical  treatment — it  is  like-  ^ 

ly  that  the  hypothetical  young  soldier's  wishes  would  be  ig- 

! 

nored  by  military  medical  personnel. 

i ’ 

5.  In-Service  Conscientious  Objectors 

i 

One  recurring  problem  involving  alleged  in-service  con-  || 

scientious  objectors  has  arisen  tirae  and  again  when  the  in- 
dividual concerned  has  not  been  granted  either  discharge  from 
the  service  or  noncombatant  status,  whichever  it  is  to  which 
he  felt  his  religious  beliefs  entitled  him.  As  a result  of 
this  denial,  the  purported  in-service  objector  has  refused  to 
perform  any  military  duties,  wear  the  uniform,  and  so  on,  all 
based  on  what  he  believes  his  religious  views  dictate.  Can 
such  a serviceman  make  a valid  claim  of  this  nature,  based  on 
his  religious  beliefs? 

While  it  is  not  intended  to  discuss  the  conscientious 
objector  problem  in  depth  here,  a few  comments  about  the  con- 
stitutional status  of  the  conscientious  objector  are  in  order. 

The  Supreme  Court  has  never  held  that  a conscientious 
objector  to  military  service  has  a const itut ional  right  to  ex- 
emption therefrom.  Rather,  the  dicta  in  the  first  Mr.  Justice 
Heurlan’s  1905  opinion  in  the  case  of  Jacobson  v,  Massachusetts^^^ 


383 


197  U.S.  11  (1905) 


I 


219 


states  the  constitutional  point  of  view: 

The  liberty  secured  by  the  Fourteenth  Amend- 
ment, this  court  has  said,  consists,  in  part,  in 
the  right  of  a person  "to  live  and  work  where  he 
will"  . . and  yet  he  may  be  compelled,  by  force 
if  need  be,  against  his  will  and  without  regard  to 
his  personal  wishes  or  his  pecuniary  interests,  or 
even  his  religious  or  political  convictions,  to  take 
his  place  in  the  ranks  of  the  army  of  his  country 
and  risk  the  chance  of  being  shot  down  in  its  de- 
fense. 384 

Thus  it  has  been  consistently  said  that  it  is  only  a matter 
of  "legislative  grace"  that  conscientious  objectors  are  ex- 
empted either  totally  from  military  service,  or  from  combat 
duties.  As  the  Supreme  Court  said,  again  in  dicta,  in  the  1931 

OQC 

case  of  United  States  v.  Macintosh,  "The  privilege  of  a 

native-born  conscientious  objector  to  avoid  bearing  arms  comes, 

386 

not  from  the  Constitution,  but  from  acts  of  congress."  This 
principle  seems  still  viable  today. 

The  majority  opinion  in  the  latest  Supreme  Court  case 
where  the  conscientious  objector  problem  was  discussed  in, depth 
seemed  to  gloss  over  the  constitutional  issue;  at  least  the 
majority  opinion  never  reached  it.  It  is  interesting  to  note 
that  in  his  concurring  opinion  in  that  case,  the  second  Justice 
Harlan  repeated  the  principle  stated  by  his  grandfather  in  1905 
"Congress,  of  course,  could  entirely  consistently  with  the  re- 


at  29. 

^®^283  U.S.  605  (1931) . 
at  624. 
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quirements  of  the  Constitution,  eliminate  all  exemptions  for 
conscientious  objectors. However,  Justice  Harlan  went  on 
to  say  that  he  thought  that  Congress ' exemption,  based  as  it 
now  is  only  on  religious  beliefs,  "established"  religion  over 
non-religion  and  therefore  violated  the  First  Ameiximent, 

Whatever  the  constitutional  status  of  one's  "right"  to 
be  a conscientious  objector  and  to  avoid  full  military  service 
thereby,  it  appears  that  the  military  has  at  least  avoided  the 
problem  to  the  greatest  possible  extent.  This  is  because  the 
military  treats  the  in-service  conscientious  objector  the  same 
as  his  earlier-deciding  brother  is  treated  by  Congress.  This 
administrative  decision  is  imposed  by  a Department  of  Defense 
directive.^®®  Thus  whatever  constitutional  ramifications  to 
the  in-service  conscientious  objector's  views  there  might  be, 
it  would  appeeir  that  the  military  is  no  greater  an  "offender" 
than  Congress.  Notwithstanding,  the  best  that  can  be  said  is 
that  no  one  has  a cons t itu t ional  right  to  the  exemption  from 
service  altogether,  or  to  the  assignment  to  noncombatant  duties. 

This  being  the  case,  how  fares  the  in-service  applicant 
for  conscientious  objector  status  who,  having  been  denied,  acts 
according  to  his  beliefs  anyway?  In  case  after  case,  the  stan- 

3®‘^Welsh  V.  united  States,  398  U.S.  333,  356  (1970). 

^®®U.S.  Dept,  of  Defense  Directive  No.  1300.6,  20  Aug, 
1971,  para.  III.  [All  such  directives  will  hereinafter  be 
cited  as  "DoD  Dir."  with  the  number  and  date  following.] 
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d2u:d  rule  that  religious  scruples  are  no  justification  for 
the  disobedience  of  otherwise  lawful  orders  has  been  ap- 

OQQ 

plied,  ^ not  only  by  the  military  courts,  but  also  when  the 
individuals  concerned  have  petitioned  the  civilian  courts  for 
habeas  corpus,  seeking  their  discharge  on  the  theory  that  the 
military  decision  denying  them  conscientious  objector  status 
was  incorrect, Further,  since  in-service  conscientious 
objector  status  arises  only  through  an  administrative  re- 
quirement and  an  administrative  decision,  some  civilian  courts 
have  been  reluctant  to  delve  into  the  administrative  process 
whereby  the  serviceman  was  denied  his  requested  discharge  or 
transfer  to  noncombatant  duties, 

Under  these  circumstances,  it  is  particularly  interest- 
ing to  see  how  the  Covirt  of  Military  Appeals  has  approached 
this  problem.  It  was  noted  above  that  the  standard  approach 
was  to  apply  the  rule  that  religious  scruples  are  no  justifi- 
cation for  the  disobedience  of  otherwise  lawful  orders.  How- 
ever, in  United  States  v.  Novd.^^^  the  court  addressed  itself 

^®^For  a lengthy  but  outstanding  discussion  of  the  im- 
possibility of  allowing  military  personnel  to  become  "a  law 
unto  themselves"  if  they  were  allowed  to  be  selectively  obed- 
ient only  to  those  orders  with  which  they  personally  agree. 
see  United  States  v.  Noyd,  18  U.S.C.M.A,  483,  491  and  493;  40 
C.M.R.  195,  203  and  205  (1969). 

390see.  e.g..  Noyd  v.  McNamara,  267  F.  Supp.  701  (D, 
Colo.);  affirmed.  378  F.2d  538  (10th  Cir.)  (per  cvtriam)  ; cert. 
denied.  389  U.S.  1022  (1967). 

^^^See.  e.g..  Brown  v.  McNamara,  287  F.2d  150  (3d  Cir, 
1967),  cert,  denied.  390  U.S.  1005  (1968). 

^^^See  supra,  n.  389. 


to  the  issue  of  whether  the  military  orders  to  perform  duties 
inconsistent  with  the  defendant's  claimed  conscientious  ob- 
jector status  were  lawful  under  all  circumstances,  in  Novd. 
the  court  looked  to  the  provisions  of  the  applicable  Depart- 
ment of  Defense  directive  and  found  that  it  prohibited,  to 
the  maximum  extent  possible,  imposing  duties  on  applicants 
for  conscientious  objector  status  which  were  inconsistent 
with  their  professed  claims. Based  on  this  rule,  the  court 
determined  that  when  military  orders  were  issued  subsequent  to 
a wrongful  denial  of  a request  for  conscientious  objector  sta- 
tus, and  when  the  military  orders  in  question  were  inconsistent 
with  the  requested  status,  the  provisions  of  the  Department  of 
Defense  directive  would  continue  in  force — thus  making  all  such 
subsequent,  inconsistent  military  orders  unlawful.  However,  as 
Captain  Noyd's  application  for  discharge  was  found  to  have  been 
correctly  denied,  he  secured  no  relief  from  the  announcement  of 
the  new  rule. 

Beginning  with  United  States  v.  Stewart"^ and  contin- 
uing in  United  States  v.  Larson. Chief  Judge  Darden  backed 
away  from  the  Novd  rule.  He  limited  the  Novd  rule  to  the  case 


where  the  application  was  still 


[,  and  he  determined  that 


^^^DoD  Dir.  1300.6,  20  Aug.  1971,  para.  IV. H. 
^^"^20  U.S.C.M.A.  272,  43  C.M.R.  112  (1971). 
^^^20  U.S.C.M.A.  565,  43  C.M.R.  405  (1971). 
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after  the  application  had  been  finally  acted  upon,  rightly 
or  wrongly,  the  lawfulness  of  any  subsequent  military  orders 

was  unaffected  by  the  decision.  Finally,  in  united  States  v. 

396 

Lenox . (new)  Judge  Duncan  sided  with  Chief  Judge  Darden, 
over  judge  Quinn's  dissent,  to  limit  the  Novd  rule  only  to 
orders  issued  while  conscientious  objector  applications  are 
pending,  and  to  reject  it  in  cases  where  final  action  has  been 
taken.  The  co\art  specifically  held  that  even  if  the  action  on 
the  conscientious  objector  application  were  incorrect,  that 
would  not  serve  to  terminate  the  obligation  which  every  ser- 
viceman has,  namely  to  obey  all  lawful  orders.  Thus  it  now 
appears  that  an  in-service  applicant  for  conscientious  objec- 
tor status  who,  having  been  denied,  acts  according  to  his  be- 
liefs anyway,  will  indeed  be  subject  to  the  standard  rule  that 
religious  scruples  or  any  other  personal  belief  will  not  be  a 
valid  defense  to  the  disobedience  of  otherwise  lawful  military 
orders . 

Mention  must  be  made  of  the  Supreme  Court's  decision 
397 

in  Paris!  v.  Davidson.  which  was  decided  after  the  Court 
of  Military  Appeals  decided  Novd.  Stewart,  and  Larson,  but  be- 
fore it  decided  Lenox . The  actual  holding  in  Parisl  relates 

^^^United  States  v.  Lenox,  U.S.C.M.A.  , 

C.M.R.  (1972)  [U.S.C.M.A.  docket  No.  24,336,  decided  21 

April  1972]. 

^^^405  U.S.  34  (1972)  [92  S.Ct.  815;  cited  hereinafter 
to  92  S.Ct.  citation]. 
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to  the  issue  of  when  the  Federal  courts  may  entertain  habeas 
corpus  suits  in  in-service  conscientious  objector  cases — 
the  issue  centering  around  when  the  serviceman  in  such  cases 
will  be  considered  to  have  exhausted  his  military  remedies 
so  that  the  Federal  civilian  courts  may  hear  the  case  under 
the  old  Gusik  v.  Schllder  rule.  The  Court  clearly  ruled  that 
a serviceman  does  not  have  to  be  tried  by  court-martial  and 
raise  the  defense  of  the  incorrectness  of  the  administrative 
determination  there,  in  order  for  his  case  to  be  "final." 

(It  might  be  added  that  now,  under  Lenox . raising  such  a de- 
fense would  be  futile  as  well.) 

However,  the  Supreme  Court  did  discuss  the  Novd  rule  as 
a necessary  adjunct  to  its  decision,  and  concluded  that  "its 
present  vitality  is  not  wholly  clear, citing  United  States 
V.  Stewart.  Specifically,  the  Court  noted  that  even  if  Paris! 
had  been  able  successfully  to  raise  the  alleged  incorrectness 
of  the  administrative  determination  on  his  conscientious  ob- 
jector application  at  his  court-martial,  that  would  only  have 
secured  his  acquittal  of  charges  for  disobeying  inconsistent 
military  orders;  it  would  not  have  secured  for  him  whatever 
status  was  requested  by  his  conscientious  objector  applica- 
tion and  erroneously  denied.  Thus  the  Court  ruled  that  since 
raising  the  defense  at  a court-martial  could  not  secure  the  re- 
lief required,  it  would  not  be  a prerequisite  to  a suit  in 
habeas  corpus  in  the  Federal  civilicin  courts — v^here  appropriate 

39892  S.Ct.  at  820. 


il 


The  Court  of  Military  Appeals  in  Lenox  discussed  the 
Supreme  Covurt's  Paris i decision.  While  not  specifically 


saying  so,  the  clear  import  of  the  Court  of  Military  Appeals' 
opinion  is  that  it  felt  compelled  to  make  clear  the  Novd  rule, 
especially  since  justice  Stewart  in  Paris!  had  commented  on 
its  confusion.  Consequently,  it  appears  that  all  Paris!  did 
relative  to  the  problem  of  the  lawfulness  of  military  orders 
issued  sidDsequent  to  the  denial  of  a conscientious  objector 
claim  was  to  goad  the  Court  of  Military  Appeals  into  making 
its  position  clear. 

But  that  is  not  the  end  of  the  matter,  entirely.  What 
if  the  Supreme  Court  were  to  hold  that  one  has  a constitutional 
right  to  be  a conscientious  objector?  If  this  occurred,  clear- 
ly all  courts  would  be  required  to  adjudicate  the  validity  of 
any  administrative  decision  where  conscientious  objector  sta- 
tus was  claimed  to  have  been  wrongfully  denied.  The  lawful- 
ness of  any  subsequent  military  orders  inconsistent  with  the 


professed  conscientious  objector  status  would  likewise  depend 
on  the  validity  of  the  administrative  determination.  Moreover, 
it  appears  that  all  the  members  of  the  Court  of  Military  Ap- 
peals would  concur  with  this  proposition.  Judge  Quinn  believes 
that  inconsistent  orders  ought  to  be  a defense  anyway,  if  they 
come  after  an  Incorrect  denial  of  an  administrative  request  for 
conscientious  objector  status.  Chief  Judge  Darden  stated  in 
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United  States  v.  Stewart  that  one  of  the  reasons  why  he  would 
limit  the  Novd  rule  only  to  pending  application  cases  was  be- 
cause no  one  has  a constitutional  right  to  be  a conscientious 
objector.  Thus  It  Is  clear  that  If  one  did  have  such  a right. 
Chief  Judge  Darden  would  apply  a Novd  rule  even  to  subsequent 
Inconsistent  orders.  And  since  Judge  Duncan  quoted  Chief  Judge 
Darden's  views  In  Stewart  In  United  States  v.  Lenox.  It  appears 
he  would  concur. 

Conversely,  If  the  Supreme  Court  were  ever  to  hold  that 
conscientious  objector  status  based  on  religious  belief  Is  un- 
constitutional because  It  "establishes"  religion,  or  If  either 
Congress  or  the  Department  of  Defense  were  to  revoke  the  cur- 
rent provisions  for  granting  conscientious  objector  status, 
then  It  could  be  safely  predicted  that  even  the  Novd  rule  as 
it  now  stands,  relative  to  inconsistent  military  orders  being 
issued  when  conscientious  objector  applications  are  pending, 
would  be  withdrawn. 

But  in  any  event,  the  principle  that  a serviceman  is  not 
free  to  act  in  accordance  with  his  personal  religious  beliefs, 
when  to  do  so  would  conflict  with  otherwise  lawful  militciry 
orders,  remains  a valid,  viable  principle.  All  that  the  Novd- 
Lenox  cases  do  is  make  a determination  whether,  in  the  specific 
and  particular  situations  there  involved,  certain  military  or- 
ders are  lawful.  Thus  they  in  no  wise  affect  the  general  rule? 
indeed,  they  support  it.  Even  if  the  "right"  to  be  a conscien- 
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tlous  objector  is  withdrawn  altogether,  the  principle  v;ould 
still  hold  true — there  simply  would  be  no  time  when  the  Novd 
rule  would  affect  the  validity  of  military  orders. 

Thus  whatever  way  the  conscientious  objector  problem 
as  such  is  viewed,  a serviceman  has  no  right  to  act  with  com- 
plete impunity  because  of  his  personal  religious  beliefs.  He 
must  comply  with  otherwise  lawful  military  orders — whatever 
those  arel — regardless  of  his  personal  beliefs. 

C.  Free  Exercise  of  Religion 

1.  Attending  Religious  Services 

Perhaps  the  most  obvious  example  of  "exercising"  one's 
religion  is  to  attend  religious  services. 

The  various  acts  of  Congress  establishing  the  military 
chaplaincy  all  require  the  conduct  of  religious  services  on 
Sunday. Concomitant  with  this  mandate,  military  regula- 
tions traditionally  provide  that  all  military  duties  be  re- 
duced to  the  minimum  necessity  on  Sundays,^®®  And  ' i.ac^ssity" 
means  exactly  what  it  says  in  this  case,  with  the  real  impli- 
cation being  "military  necessity, " of  course.  Obviously  the 


^^^See  supra,  n.  275. 

^®®AR  165-20,  18  May  1966,  as  changed  by  Change  No.  3, 
1 Aug.  1968,  para.  lOl^;  AFR  265-1,  26  Aug.  1968,  para.  6a(l); 
Navy  regulations  simply  discuss  the "observance  of  Sunday," 
Navy  Regs.  0711,  para.  1.  This  is  not  inconsistent,  however, 
with  the  statutory  provisions  pertaining  to  the  Navy  in  this 
context.  See  supra,  n.  275. 
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level  of  military  necessity  would  be  higher  on  a Navy  ship 
under  way  at  sea  than  at  other  places;  in  Vietnam,  the  Army 
conducted  business  on  a full  seven-day  week  basis. 

t 

This  was  the  state  of  affairs  until  January  1971.  If 

I 

one  were  a Christian,  he  was  in  a good  position  to  be  free  to  i 

exercise  his  religious  views  in  the  traditional  way  by  attend-  | 

ing  church  on  Sundavs.  However,  if  the  serviceman  were  a Jew 

I 

or  a Seventh-Day  Adventist  or  a member  of  another  religious 


sect  which  held  some  day  of  the  week  other  than  Sunday  as  the 
Sabbath,  the  situation  was  not  so  good.  Army  regulations  re- 
quire that  such  persons  be  excused  to  attend  religious  ser- 
vices only  when  "no  military  requirement  prohibits . There 

was  no  indication  of  the  prohibition  being  based  on  military 
necessity;  and  clearly  there  can  be  a military  "requirement" 
which  is  not  a military  "necessity."  It  should  be  noted,  how- 
ever, that  the  same  provisions  applied  to  anyone  who  desired 
to  attend  religious  services  on  a day  other  than  Sunday — such 
as  Ash  Wednesday  or  Good  Friday. 

402 

In  the  Sunday  Closing  Law  Cases,  the  Supreme  Court 


^®^AR  165-20,  18  May  1966,  as  changed  by  Change  No.  3, 

1 Aug.  1968,  para.  lOc;  Air  Force  regulations  are  more  lenient 
in  this  regard:  The  commander  is  required  to  "insure  that 
military  personnel  who  observe  days  other  than  Sunday  as  regu- 
lar days  of  worship  or  liturgy  are  excused  from  duty  to  attend 
these  services.  TVFR  265-1,  26  Aug.  1968,  para.  6a(l)(b).  The 
Navy  regulations  are  silent  in  this  regard;  however,  again  this 
is  not  inconsistent  in  light  of  the  statutory  provisions  per- 
taining to  the  Navy  in  this  context.  See  supra,  n.  275. 

^^^See  supra,  n.  286. 
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upheld  a statutory  requirement  that  businesses  close  on  Sunday,  I 

because  it  foxind  the  requirement  to  have  evolved  into  a secular  I 

requirement  for  a day  of  rest.  The  social  and  hvunanitarian  ^ 

benefits  of  this  requirement  were  found  to  outweigh  any  re-  ^ 

ligious  benefits  which  might  accrue  to  certain  religious  groups. 

In  contrast,  however,  the  mandate  of  Congress  is  that  i 

military  chaplains  hold  religious  services  on  Sunday,  and  the 
military  regulations  make  Sunday  a reduced  duty  day  specif i-  I 

cally  to  facilitate  the  attendance  of  servicemen  at  Sunday 
religious  services.  Under  this  posture  of  facts,  it  is  seem- 

» 

ingly  difficult  to  argue  that  the  military  "Sunday  duty  reduc- 
tion requirement,"  if  you  will,  has  a secular  purpose.  If  it  j 

! * 

does,  military  regulations  do  not  articulate  that  secular  basis,  j- 

I 

On  the  contrary,  they  articulate  a religious  purpose — and  one 
which  clearly  favors  Sunday-Sabbath  worshippers  over  others. 

( 

A serviceman  who  does  not  hold  Sunday  as  his  Sabbath  therefore 

could  apparently  contend  with  some  persuasiveness  that  both  ! 

Congress  and  the  military  have  made  both  an  unconstitutional  [ 

preference  of  one  religious  group  (the  Sunday-Sabbath  group) 

over  other  groups,  as  well  as  prohibiting  the  exercise  of  his 

particular  religious  beliefs  as  freely  as  other  groups  can  ex- 

i 

erclse  their  religious  beliefs  within  the  military  context. 

As  bad  as  this  may  appear,  in  January  1971  a change  in 
Army  policy  was  effected — possibly  for  other  reasons — which 
nonetheless  had  a beneficial  impact  in  this  area.  The  Army 
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made  Satiirday  a non-duty  day,  effective  January  1971 — co-equal 
with  Sunday  in  the  requirement  that  militeiry  duties  be  reduced 
to  those  of  strict  military  necessity. Thus  those  observing 
Saturday  as  their  Sabbath  are  now  in  the  same  position  as  those 
observing  Sunday.  While  there  cire  obviously  other  religious 
groups  (notably  Moslems)  who  hold  other  days  of  the  week  to 
be  their  Sabbath,  clearly  the  line  must  be  drawn  somewhere. 

And  since  the  vast  majority  of  Americans  hold  either  Saturday 
or  Sunday  to  be  their  Sabbath,  it  hardly  seems  unconstitutional 
that  those  days  which  fit  the  vast  majority's  preferences  have 
been  made  free  for  the  majority  to  observe  whatever  religious 
services  they  wish — or,  indeed,  to  do  whatever  they  please. 

Further,  one  suspects  that  if  the  military  were  pressed, 
it  could  make  a substantial  case  that  these  two  days  of  minimal 
military  duty  requirements  in  fact  now  serve  the  same  secular 
purposes  as  civilian  Sunday  closing  laws — even  though  that  in- 
tent is  not  articulated  in  the  regulations,  just  as  the  Supreme 
Court  found  a socially-benef icial  and  humanitarian  result  to 
accrue  from  a day  of  rest  in  civilian  life,  the  military  in 
this  sense  is  no  different  from  any  other  business.  While  the 
requirement  for  reduced  duty  on  Sunday  may  have  begun  in  the 
military  for  religious  motives,  just  as  the  civilian  Sunday 


\ is  no  documentary  evidence  of  this  change;  it 

[ was  a change  in  policy  announced  by  the  Army  Chief  of  Staff  at 

1 an  Army  Commanders'  Conference  at  the  Pentagon  on  30  Nov.  1970, 

[ to  be  effective  January  1971. 
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closing  laws  did,  the  militeiry's  change  from  a purely  auto- 
cratic concept  of  operation  to  a managerial  concept  may  have 
changed  the  requirement  into  a secular  one,  just  as  in  civil-  I 

ian  life.  The  military  could  probably  produce  statistics  show- 

I ; 

ing  that  chapel  attendants  represent  only  a small  proportion  | 

j 

of  the  total  population  of  the  military — thus  indicating  the  i ' 

secular  character  of  the  non-duty  days.  Also,  it  must  be  em- 

I- 

phasized  that,  even  though  the  regulations  as  now  written  are  ' 

articulated  in  terms  of  making  it  possible  for  military  per- 
sonnel to  attend  religious  services  per  se  by  reducing  Sunday 

( 

r 

duties  to  the  bare  minimum,  actual  attendance  at  such  religious 

404 

services  is  clearly  stated  to  be  strictly  voluntary.  Thus 

the  purpose  of  the  regulations  even  as  now  written  has  always  j 

i 

been  only  to  facilitate  attendance,  not  to  require  or  indeed 
even  to  encourage  attendance.  While  it  would  be  helpful  to  one 
arguing  the  military  case  for  not  only  the  wording  of  the  mili- 
tary regulations  themselves  but  also  the  wording  of  the  statutes 
as  well  to  be  changed,  even  under  the  present  language,  the.  mili- 
tary and  Congress  should  not  be  held  accountable  for  clearly  out-  * 

dated  and  inaccurate  language  when  the  facts  are  otherwise. 

Finally,  it  should  be  stressed  that  even  under  the  present 

f 

language  of  the  military  regulations,  all  restrictions  are  couched 
in  terms  of  military  necessity.  Even  on  Sundays  (and  now  on  j 

Saturdays  as  well  in  the  Army) , those  duty  requirements  which  ! 

404see  supra,  n.  307. 
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eu:e  necessary  must  continue.  Thus  a serviceman's  right  to 
complete,  unfettered  freedom  to  exercise  his  religion  must 
be  balanced  against  military  necessity — and  when  that  is  done, 
the  result  is  usually  in  favor  of  the  military.  The  footnote 
to  Justice  Jackson's  opinion  in  West  Virginia  State  Board  ol 
Education  v.  Barnette,  quoted  earlier,  is  the  key:  "It  follows, 
of  course,  that  those  subject  to  military  discipline  are  under 
many  duties  and  may  not  claim  many  freedoms  that  we  hold  in- 
violable as  to  those  in  civilian  life."405 

It  is  interesting  to  note,  in  this  connection,  that  there 
has  been  no  reported  case  involving  a serviceman  in  Vietnam  who 
claimed  for  religious  reasons  that  he  did  not  have  to  perform 
military  duties  on  his  Sabbath — and,  as  has  been  stated  earlier, 
neither  Saturday  nor  Sunday  is  a non-duty  day  in  Vietnam, 

2,  Other  Religious  Observances 

Attendance  at  formal  religious  services  is  not  the  only 
way  in  which  one  may  "exercise"  his  religion.  However,  as  one 
moves  away  from  attendance  at  a traditional  religious  service 
to  another  form  of  exercising  one's  religious  beliefs,  the  re- 
strictions in  both  civilian  and  military  life  become  much  great- 


As  noted  earlier,  in  Reynolds  v.  united  states  the 


*319  U.S.  at  642,  n.  19. 
*98  U.S.  145  (1878). 
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Supreme  Court  held  that  a Mormon  could  not  practice  polygamy 
as  an  exercise  of  his  religious  beliefs,  if  polygamy  had  been 
made  Illegal  by  legislative  action.  The  Court  also  pointed  out 
that  hviman  sacrifices  would  still  be  murder  even  if  done  in 
the  name  of  a religious  "exercise,"  and  that  suttee  could  also 
be  prohibited  by  law. 

Suppose,  then,  that  a serviceman  believed  in  fasting  for 
religious  reasons.  And  suppose  that  he  fasted  so  diligently 
over  a period  of  tim,e  that  he  became  too  weak  to  perform  his 
military  duties.  Or  suppose  that  another  serviceman  believed 
in  some  form  of  flagellation  for  religious  reasons,  and  that  he 
did  such  a good  job  of  it  that  he  incapacitated  himself  for  the 
proper  performance  of  his  military  duties.  Both  these  service- 
men could  roost  likely  be  prosecuted  for  willful  incapacitation 
for  the  proper  performance  of  duty,  under  Article  134  of  the 
Uniform  Code.'^®^  The  military  clearly  has  a right  to  the  ser- 
vices of  the  servicemen,  and  they  cannot  by  their  own  decisions 
based  on  religious  considerations  or  otherwise — deprive  the  mil 
tary  of  those  services. 

It  is  Interesting  to  note  that  a prosecution  under  Arti- 


^Q^See  United  States  v.  Taylor,  17  U.S.C.M.A.  595,  3G 
C.M.R.  393  (1968).  Taylor  slashed  his  wrists  and  did  a good 
enough  job  that  hospitalization  and  loss  of  actual  work-time 
resulted.  The  principle  which  the  case  stands  for  is  that  any 
voluntary  action  which  results  in  incapacitation  may  be  prose- 
cuted under  Article  134  of  the  Code,  even  when  a prosecution 
under  Art.  115  would  not  lie  because  the  Intent  was  not  to 
avoid  duty. 
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cle  115  of  the  uniform  Code  would  not  lie  here.  That  eurticle 
prohibits  willful  Incapacitation  for  the  specific  purpose  of 
avoiding  military  duties.  The  religious  motive  in  each  of 
the  posed  hypothetical  situations  would  make  Article  115  in- 
applicable, although  it  would  not,  as  stated  above,  prohibit 
a prosecution  for  a simple  misdemeanor  under  Article  134,^®® 

[ 

It  also  should  be  noted  that  if  a serviceman  absented  himself 

[ 

without  permission  in  order  to  attend  a religious  service  or 

f 409 

1 a religious  retreat,  he  can  be  punished.  Again,  his  re- 

! 

llgious  motive  would  be  no  defense  to  the  fact  that  his  ac- 

1 tions  deprived  the  military  of  his  services. 

There  are  some  who,  in  this  day  and  age,  claim  that  the 

' use  of  drugs  and  marihuana  are  a proper  and  appropriate  part 

■ of  their  religious  worship  exercises.  In  the  military,  as 

I well  as  in  civilian  life,  the  use  of  drugs  and  marihuana  is 

‘ 410 

prohibited.  Concerning  the  use  of  drugs,  an  interesting 


408j^^  In  Tavlor.  his  psychological  state  was  con- 
sidered the  reason  why  he  slashed  his  wrists,  not  an  intent 
to  avoid  military  duties.  The  analogy  would  be  that  any  ac- 
tion, voluntarily  done  for  a reason  other  than  to  avoid  mili- 
tary duties,  would,  like  Tavlor . authorize  punishment  under 
Article  134. 

^^^Absence  without  leave  is  proscribed  by  U.C.M.J, , 

Art.  86. 

^^Owrongful  use,  possession,  transfer,  or  sale  of  mari- 
huana or  narcotic  drugs  is  prohibited  under  U.C.M.J.,  Art.  134, 
as  implemented  by  M.C.M. , para.  127c  (p,  25-16),  and  by  App. 

6c  (p.  A6-22) . Wrongful  use,  possession,  transfer,  or  sale 
of  other  non-narcotic  drugs  is  prohibited  by  regulations,  and 
therefore  violations  are  pvinishable  under  U.C.M.J,,  Art.  92, 
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that  case,  a group  of  Navajo  Indians  was  using  peyote  in  a re- 
ligious ceremony.  State  officials  intervened  and  eirrested, 
among  others,  the  accused  Woody.  When  he  appealed  his  con- 
viction to  the  California  Supreme  Court,  the  court  ruled  that 
"since  the  practice  does  not  frustrate  a compelling  interest  of 
the  state,  unlawful  and  was  protected  as  a form 

of  religious  worship.  The  court  did  point  out  that  the  particu- 
lar religious  sect  was  "recognized,"  and  that  its  charter  spe- 
cifically indicated  that  a tenet  of  the  sect  was  the  use  of 
peyote  as  a part  of  its  worship  ceremonies. 

It  is  doubtful  that  Woody  will  be  extended  beyond  its 
facts.  During  the  time  Woody  was  using  the  peyote,  he  was  not 
driving  a car  or  doing  anything  else  where  he  would  be  likely 
to  harm  a public  interest.  Servicemen,  however,  must  be  read- 
ily available  for  military  duty  at  all  times.  In  addition, 
there  appears  to  be  no  court  decision  extending  Woody  to  any 
other  situation.  It  appears  to  be  unique  and  limited  strict- 
ly to  its  own  facts.  Indeed,  in  the  Supreme  Court's  1969  de- 
cision in  United  States  v.  Learv.'^^^  the  Court  only  casually 
mentioned  in  passing,  as  it  were,  the  fact  that  Leary  con- 

^^^40  Cal. 2d  69,  394  F.2d  813  (1964). 

412394  P.2d  at  815. 

^^^395  U.S.  6,  29  (1969) . 
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tended,  as  part  of  his  defense  agaixxst  charges  of  illegal 
importation  of  marihuana  into  the  united  States  from  Mexico, 
that  the  mairihuana  was  to  be  used  for  "religious"  purposes. 

It  is  submitted  that  the  use  of  peyote  by  Navajo  Indians  is 
a unique  situation  and  that  it  will  be — much  as  The  Judge 
Advocate  General  of  the  Army's  concurrence  to  allow  an  in- 
ducted Sikh  to  retain  his  beard,  uncut  hair,  and  turban — most 
likely  limited  strictly  to  the  facts  of  the  case. 

D.  Summary  and  Conclusions  Concerning  the  Free  Exercise 
Clause 

In  the  military,  the  maintenance  of  a disciplined  and 
readily-available  force  of  able-bodied  men  is  mandatory.  With- 
out them  a military  organization  is  simply  not  a military  or- 
ganization. Recognition  of  this  fact  is  the  key  to  determin- 
ing what  religious  freedom  a serviceman  has. 

Because  of  the  necessity  to  maintain  such  a force,  even 
the  traditional  "exercise"  of  religion,  in  the  form  of  attend- 
ing religious  services,  is  itself  subordinated  to  military 
necessity.  This  is  because  if  one  is  at  a religious  service, 
he  is  simply  not  present  to  perform  any  necessary  military 
duties.  Thus  if  his  performance  of  a military  duty  is  in  fact 
a militciry  necessity,  his  "right"  to  attend  religious  services 
becomes  subordinate. 

Further,  once  one  begins  to  consider  various  claims  of 
the  "right"  to  "exercise"  one's  religious  beliefs  in  forms  other 
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than  attendance  at  a traditional  religious  worship  service. 

In  the  military  context  the  law  has  tended  to  categorize 
most  such  other  claims  as  "action"  rather  than  the  "exercise" 
of  religion.  But  given  the  key  fact  as  stated  above,  this  is 
neither  unreasonable  nor  illogical.  Requiring  servicemen  to 
salute  superior  officers  and  to  wear  a certain  uniform  are 
both  means  to  achieve  and  to  measure  discipline.  Addition- 
ally, to  insure  the  availability  of  military  personnel.  Con- 
gress has  made  certain  cases  where  a serviceman  deprives  the 
military  of  his  services,  without  permission,  criminal.  This 
is  the  basis  for  Article  86  of  the  Uniform  Code  (absence  with- 
out leave) . To  insvure  that  servicemen  are  able-bodied,  they 
must  be  kept  healthy  and  they  cannot  be  allowed  to  spread 
disease  to  others.  This  justifies  mandatory  innoculations  and 
medical  treatment.  In  addition,  servicemen  cannot  be  allowed, 
for  religious  or  for  any  other  reason,  intentionally  to  in- 
capacitate themselves  for  the  proper  performance  of  their 
duties.  This  is  reasoning  behind  an  Article  134  prosecution 
for  willfil  incapacitation  for  purely  religious  motives.  The 
concepts  of  discipline,  availability  for  the  performance  of 
duties,  and  the  existence  of  an  able-bodied  force  are  the 
rationale  behind  the  Manual  for  Courts -Martial ' s rejection  of 
religious  scruples  as  a defense  to  the  disobedience  of  lawful 
orders.  Religion  cannot  justify  a serviceman's  becoming  "a 
law  unto  himself,"  when  allowing  him  to  do  so  would  either 
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undermine  discipline  or  would  make  the  serviceman  unavailable 
for  the  performance  of  militarily  necessary  duties,  either  by 
mere  absence  or  through  illness,  by  the  serviceman's  refusal 
to  perform  his  duties,  or  by  his  willfully  making  himself 
Incapable  to  perform  them. 

Although  the  freedom  of  religion  portion  of  the  First 
Amendment  is  neither  expressly  nor  by  necessary  implication 
excluded  from  application  to  the  military,  it  is  by  necessary 
implication  of  limited  application.  Again,  it  must  be  repeated 
that  what  causes  this  necessary  implication  is  the  key  fact; 

In  the  military,  the  maintenance  of  a disciplined  and  readily- 
available  force  of  able-bodied  men  is  mandatory. 
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A SERVICEMAN’S  FREEDOM  OF  EXPRESSION 

Congress  shall  make  no  law  . . . abridging  the  free- 
dom of  speech,  or  of  the  press;  or  the  right  of  the 
people  peaceably  to  assemble,  and  to  petition  the 
Government  for  a redress  of  grievances. 

— The  First  Amendment 

An  initial  look  at  the  freedom  of  expression  portion 
of  the  First  Amendment  seems  to  show  four  distinctly  separate 
parts;  freedom  of  speech,  freedom  of  the  press,  freedom  of 
assembly,  and  the  freedom  to  petition  the  Government..  But 
unfortunately  the  divisions  are  not  so  clear. 

Suppose  that  one  evening  a serviceman  dressed  in  civil- 
ian clothes  leaves  the  military  installation  to  which  he  is 
assigned,  with  proper  authority.  He  joins  a local  anti-Vietnam 
war  demonstration  conducted  in  the  near-by  civilian  community. 
He  carries  a placard  mounted  on  a stick  which  reads,  "LET'S 
HAVE  MORE  THAN  A CHOICE  BETWEEN  PETTY  IGNORANT  FASCISTS  IN 
1972"  on  one  side,  and  "END  NIXON'S  FASCIST  AGGRESSION  IN 
VIETNAM"  on  the  other.  What  First  Amendment  rights  are  in- 
volved here?  Looking  at  the  fact  that  the  sign  contains  words 
which  are  intended  to  communicate  an  idea,  free  speech  is  in- 
volved. Further,  the  fact  that  the  words  are  written  (as  op- 
posed to  being  oral)  would  bring  into  play  freedom  of  publi- 
cation (the  press) . But  since  the  sign  was  displayed  in  a 
peaceful,  public  demonstration,  clearly  the  right  of  freedom 
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of  assembly  is  involved.  And,  finally,  since  one  of  the 
statements  on  the  sign  is  an  appeal  to  the  Government  to 
end  its  involvement  in  Vietnam,  the  right  of  petition  is 
involved.  Thus  freedom  of  expression  is  not  a separable 
set  of  privileges  but  in  fact  an  interlocking  and  overlap- 
ping complexity.  Seen  in  this  light.  Professor  Thomas  i. 
Emerson's  designation  of  the  entirety  as  "freedom  of  ex- 
pression" is  much  more  meaningful. 

Notwithstanding,  courts  and  commentators  alike  have 
tended  to  treat  freedom  of  speech  and  of  the  press  as  being 
based  on  a common  set  of  logical  premises  and  therefore  as 
issues  which  result  in  a common  set  of  legal  rules;  likewise, 
freedom  of  assembly  and  the  right  to  petition  have  been  treat- 
ed as  another  such  logical  grouping.  Reflection  indicates 
that  this  is  sound;  There  is  smal'*  difference  between  writ- 
ten or  oral  communication;  the  purpose  of  both  is  to  communi- 
cate. Similarly,  there  is  small  difference  between  a demon- 
stration and  a petition;  usually  the  purpose  of  both  is  to 
communicate,  publicly,  some  dissatisfaction  which  certain  in- 
dividuals have  with  the  Government  itself,  its  policies,  or 
its  actions.  Since  there  is  a significant  difference  between 
free  speech  (either  oral  or  written)  on  the  one  hand,  and 
demonstrations  and  petitions  on  the  other,  for  the  sake  of 
convenience  the  ensuing  discussion  will  be  divided  into  the 
two  broad  categories  of  a serviceman's  right  to  free  speech, 
and  his  right  to  assembly  and  petition. 
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Before  proceeding,  it  should  be  stressed  that  a service- 
num  is  not  completely  outside  the  "mainstreairi"  of  American  life, 
just  because  he  is  a serviceman.  He,  too,  is  a Federal  govern- 
ment employee.  He  still  must  pay  his  income  tax.  When  he  ap- 
pears in  a civilian  criminal  court,  his  military  status  neither 
affords  him  any  legal  benefit  nor  deprives  him  of  any  legal 

privilege. Although  there  are  some  special  rules  relative 

415 

to  him  and  the  civil  law,  and  although  he  might  be  con- 
sidered a special  kind  of  Government  employee,  and  although  he 
is  subject  to  the  Uniform  Code  of  Military  Justice,  it  might 
be  instructive  to  consider  whether  there  are  any  general  prin- 
ciples applicable  to  any  Federal  Government  employee's  free- 
dom of  expression  will  assist  in  clarifying  the  issues,  al- 
though some  different  results  are  bound  to  occur  because  of 
the  inherent  differences  in  the  nature  of  military  and  civil- 
ian Government  employment. 

In  his  discussion  of  a civilian  Government  employee's 

416 

right  to  freedom  of  eucpression,  Mr.  Emerson  in  his  book 
The  System  of  Freedom  of  Expression  first  excludes  from  First 
Amendment  protection  that  conduct  which  could  be  classified 
as  "action"  rather  than  "expression."  Concerning  expression, 

^^'^United  States  v.  Miller,  264  F.2d  216  (D.Del.  1966). 

^^^Soldiers'  and  Sailors'  Civil  Relief  Act  of  1940,  50 
App.  U.S.C.  §§  501-590  (1970). 

^^^Emerson  at  Ch.  XV. 
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he  concludes  that  the  mere  fact  that  one  is  a Government  em- 
ployee should  make  no  difference  concerning  that  individual's 
right  to  freedom  of  expression.  However,  once  having  es- 
tablished that  Government  employees  are  not  "outside"  the 
First  Amendment's  protections  simply  because  they  are  Govern- 
ment employees,  Mr.  Emerson  recognizes  that  a Government  em- 
ployee's right  to  freedom  of  expression  might  not  be  as  com- 
pletely unfettered  as  a non-Governraent  employee's  right.  He 
frames  the  problem  in  this  fashion; 

We  may  start  with  the  proposition  that  in  general 
the  government  employee  is  entitled  to  the  same 
right  of  expression  as  the  ordinary  citizen.  There 
are  some  points,  however,  where  the  expectation  of 
the  employee  in  assuming  the  job  and  the  common  un- 
derstanding of  the  obligation  necessarily  imposed 
on  him  to  maintain  an  effective  government  service 
allow  for  exceptions  to  the  general  rule  that  would 
not  be  considered  "abridgements"  of  the  basic  right. 

These  points  are  determined  by  the  fact  that  the  in- 
dividual has  entered  into  an  "employment  relation" 
with  the  government.  The  question  is  what  features 
of  the  employment  relation  demand  different  rules 
for  the  government  employee  than  for  others  .... 

Upon  analysis  the  crucial  factors  seem  to  be 
that  (1)  the  individual  is  employed  to  do  a particu- 
lar job  in  a particular  way,  as  determined  by  his 
superiors;  and  (2)  he  is  a member  of  an  organization, 
also  with  a particular  job  to  do.  The  first  feature 
requires  that  the  employee  be  competent  and  render 
obedience  to  orders.  The  second  implies  a relation- 
ship to  supervisors,  fellow  workers,  and  inferiors 
that  will  permit  effective  operation  of  the  organ- 
ization as  a whole.  It  is  only  upon  the  basis  of 
factors  relevant  to  these  considerations  that  limi- 
tations upon  the  expression  of  government  employees 
can  be  justified  as  not  amounting  to  an  "abridgement." 
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Emerson  at  566,  567 
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Based  on  these  considerations,  Mr.  Emerson  turns  his  at- 
tention to  a Government  employee's  general  right  to  freedom  of 
418 

expression.  He  concludes  that  when  the  expression  is  not 
"job-connected,"  the  Government  employee  should  be  treated  no 
different  from  anybody  else,  with  certain  limited  and  minor 
exceptions  which  would  reflect  on  the  character  and  integrity 
of  the  employee  and  therefore  on  his  general  competency.  An 
example  would  be  a deliberate  falsehood  not  connected  with  the 
job. 

When,  however,  the  expression  is  "job-connected,"  a dif- 
ferent result  ensues.  First,  if  the  expression  is  made  within 
the  internal  organizational  framework  of  the  Government  employ- 
ment concerned,  while  freedom  of  expression  still  exists,  Mr. 
Emerson  concludes  that  those  restrictions  on  the  employee’s 
right  to  absolute  freedom  of  expression  which  are  fairly  cate- 
gorized as  "management  controls"  are  not  an  unconstitutional 
"abridgement"  of  the  employee’s  right  to  freedom  of  expression. 
Such  management  controls  concern  obedience  to  orders  and  the 
maintenance  of  internal  harmony.  Second,  if  the  expression  is 
job-connected  but  is  made  outside  the  organizational  framework 
of  the  employment  concerned,  Mr.  Emerson  concludes  that  some 
further  restrictions  are  constitutionally  permissible,  but  only 

A 1 O 

Mr.  Emerson  also  specifically  discusses  First  Amend- 
ment problems  with  the  controls  over  political  activities  of 
Government  employees,  in  addition  to  their  general  rights  to 
freedom  of  expression.  His  comments  in  that  area  will  be  dis- 
cussed in  a separate  section  infra  at  pp.  424-444. 
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to  the  extent  that  they  directly  relate  to  restricting  ex 
pression  which  is  "incompatible  with  the  employment  relation" 
or  with  the  individual’s  "commitments  as  cin  employee."  To 

I 

Mr.  Emerson,  this  incompatibility  would  have  to  show  direct- 

I 

ly  that  the  employee  would  either  refuse  to  obey  orders  or  be 

Incompetent  to  do  his  job.  Specifically,  based  on  the  Supreme  | 
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Court's  ruling  in  Pickering  v.  Board  of  Education.  Mr.  Emer- 
son concludes  that  merely  critical — even  sharply  critical — I 

statements  by  a Government  employee  do  not  reflect  that  kind 
of  incompatibility  with  Government  employment  which  would 
justify  restricting  the  employee's  freedom  of  expression,  es- 
pecially  when  the  criticism  is  "substantially  correct."  ,1 

An  "old-time"  view  of  military  life  is  that  a service-  ; 

1 * 
j J 

man  is  "on  duty  24  hours  a day,"  implying  that  military  status  j 

constitutes  a total  existence.  If  true,  this  would  mean  that 
a serviceman  would  have  virtucilly  nothing  that  was  "private" 
in  his  life,  especially  in  the  sense  that  everything  would  be 
more  or  less  job-connected.  However  much  one  may  debate  all 
the  legal  ramifications  of  the  Supreme  Court's  decision  in 
O'Callahan  v.  Parker. at  least  it  can  be  said  with  certain 
ty  that  the  decision  rejected  the  notion  that  the  mere  status 
of  being  a serviceman  was  alone  sufficient  to  warrant  the  ex- 


^^^391  u.s.  563  (1968) . 
^^°395  U.S.  258  (1969) . 
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erclse  of  court-martial  jurisdiction  over  servicemen  under 
all  circumstances,  in  other  words,  not  everything  the  ser- 
viceman does  is  (in  O ' Callahan * s language)  "service  connected"  — 
or  in  the  language  used  herein,  job-connected. 

Notwithstanding,  as  experience  with  O* Callahan  itself 

has  denvonstrated  most  cleeirly,  drawing  the  line  between  what 

421 

is  job-connected  and  what  is  not  is  not  at  all  easy.  And 

it  is  even  difficult  in  situations  which  are  entirely  within 
the  military  context.  Two  Court  of  Military  Appeals  cases 
will  serve  to  illustrate  the  point. 

y|  o o 

In  united  States  v.  Noregia.  Noregia's  unit  command- 
er (a  lieutenant)  decided  that  a unit  party  would  be  good  for 
the  unit's  morale.  Both  officers  and  enlisted  personnel  at- 
tended. The  lieutenant  even  stripped  to  the  waist  and  acted 
as  bartender  for  the  affair.  During  the  course  of  the  even- 
ing, and  after  drinking  not  a few  bottles  of  beer  pressed  on 
him  by  the  lieutenant-cum-bartender , Noregia  (an  enlisted  man) 
invited  the  lieutenant  out  to  fight.  In  general,  the  Court  of 
Military  Appeals  has  ruled  in  other  cases  that  offers  to  fight 
superiors  are  per  se  disrespectful.^^^  However,  in  the  Noregia 
case,  the  court  ruled  that  the  lieutenant  had  stripped  himself 

'^^^See  Relford  v.  Commandant,  united  States  Disciplinary 
Barracks,  401  U.S.  355  (1971),  and  cases  and  article  references 
cited  therein. 

^*227  u.S.C.M.A.  196,  21  C.M.R.  322  (1956). 

^^^2  u.S.C.M.A.  88,  6 C.M.R.  88  (1952). 
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of  his  rank  when  he  stripped  his  clothing  to  the  waist,  and 
that  the  lieutenant  was  no  longer  entitled  to  the  respect  to 
which  his  rcuxk  would  normally  entitle  him.  Thus  there  could 
be  no  offense  of  disrespect  by  Noregla.  What  this  means  is 
that  the  lieuteneint  was  acting  privately,  since  it  is  clear 
that  by  merely  taking  off  his  shirt  he  did  not  in  any  way 
change  his  status  as  a lieutenant  in  the  military  service. 

In  contrast,  a military  intermediate  appellate  court 
reached  a puzzling  contrary  decision  in  United  States  v.  Mont- 
gomery. Montgomery  was  a lieutenant.  He  got  involved  in  a 

poker  game  in  a private  room  at  the  officers'  club.  The  other 
players  were  also  officers,  one  of  them  being  a major.  The 
liquor  flowed,  but  the  cards  did  not  apparently  flow  so  free- 
ly— at  least  towards  Montgomery;  tempers  flared,  and  Mont- 
gomery said  some  not  very  nice  things  to  the  major,  threw  a 
coat  at  him,  etc.  He  was  convicted  of  being  disrespectful  to 
a superior  officer.  This  time  the  court  upheld  the  conviction 
on  the  theory  that  a poker  game  with  other  officers  was  not 
"private  enough"  to  eradicate  the  superior-subordinate  rela- 
tionship. Although  the  court  ruled  that  some  obvious  latitude 
in  conduct  would  be  permitted  by  the  circumstances  (a  poker 
game) , the  latitude  did  not  go  far  enough  to  allow  Montgomery 
to  act  as  he  did  with  impunity. 

c.M.R.  308  (CM  363653),  pet,  denied,  3 U.S.C.M.A. 
826,  12  C.M.R.  204  (1953). 


the  two  cases.  Noregla  was  an  enlisted  man  and  Montgomery 
was  an  officer;  and  it  is  a simple  but  true  fact  that  the 
military  in  general,  and  even  the  Court  of  Military  Appeals, 
holds  officers  to  a higher  standard  of  conduct  than  enlisted 
personnel.  Had  Montgomery  been  an  enlisted  man  playing  poker 
with  officers,  and  had  he  done  the  same  things,  possibly  he 
would  not  even  have  been  brought  to  trial.  Notwithstanding 
any  distinctions  which  one  might  make,  the  two  cases  do  show 
that  in  some  situations  within  the  military  context  itself, 
a serviceman  can  act  in  a private  capacity. 

Moreover,  in  1970  the  Court  of  Military  Appeals  said 
the  following: 

Servicemen,  like  civilians,  are  entitled  to  the  con- 
stitutional right  of  free  speech. ^25 

The  right  to  believe  in  a particular  faith  or  philos- 
ophy and  the  right  to  express  one's  opinions  or  to  com- 
plain about  real  or  imaginary  wrongs  are  legitimate 
activities  in  the  military  community  as  they  are  in 
the  civilian  community.  If  the  statements  and  intent 
of  the  accused,  as  established  by  the  evidence,  con- 
stitute no  more  than  commentary  as  to  the  tenets  of 
his  faith  or  declarations  of  private  opinion  as  to 
the  social  and  political  state  of  the  United  states, 

he  is  guilty  of  no  crime. ^26 

If,  then,  servicemen  are  free  to  communicate  their  personal, 
private  opinions,  could  they  give  their  private  opinion  about 


^^^United  States  v.  Gray,  20  U.S.C.M.A,  63,  66;  42 
C.M.R.  255,  258  (1970). 

426united  States  v.  Daniels,  19  U.S.C.M.A,  529,  532; 
42  C.M.R.  131,  134  (1970) . 
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any  other  individual,  especially  a derogatory  opinion,  and 
especially  if  the  other  individual  were  their  military  super- 
ior? No;  the  freedom  does  not  extend  that  far.  "Disrespect" 
towards  superiors  is  prohibited,  as  will  be  discussed  below. 
However,  it  is  interesting  to  note  that  in  the  two  disrespect 
situations  in  the  Uniform  Code  of  Military  Justice  where  there 
is  no  requirement  that  the  disrespect  be  communicated  in  the 
physical  presence  of  the  superior, there  is  language  in  the 
Manual  for  Covirts -Martial  in  discussing  each  situation^^®  spe- 
cifically excluding  expressions  made  "in  a purely  private  con- 
versation," However,  it  is  evident  from  the  Montgomery  case 
discussed  above  that  what  is  "purely  private"  within  the  mili- 
tary is  probably  vastly  different  from  what  is  so  in  civilian 
life.  Thus  each  situation  must  be  tested  on  its  own  facts. 

If  any  guidelines  can  be  derived  from  all  this,  perhaps 
the  line  could  be  drawn  between  that  conduct  which  is  normally 
and  traditionally  considered  "military"  and  therefore  job- 
connected  (relations  with  superior  military  officers,  like 
Montgomery's  poker  game),  and  that  which  is  normally  and  tra- 
ditionally considered  to  be  "civilian"  (discussion  of  one's 
religious  beliefs,  and  a private  discussion  of  the  social  and 
political  state  of  the  United  States,  to  include  the  President). 

But  the  imprecision  of  these  lines  must  be  stressed: 

427 

U.C.M.J.,  Arts.  88,  89. 

^^®M.C.M.,  paras,  167,  168, 
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For  example,  the  President  is  the  Commander-in-Chief  of  the 
Armed  Forces.  In  that  role,  he  is  without  question  the  mili- 
tary "superior"  of  every  serviceman.  When,  then,  are  comments 
about  the  President  job-connected  and  when  are  they  not,  if 
ever?  Further,  it  must  be  stressed  that  no  court,  military 
or  civilian,  has  ever  articulated  a line  such  as  this.  How- 
ever, for  analytical  purposes  herein,  perhaps  this  is  the 
best — and  maybe  the  only-rational  means  which  can  be  used  to 
divide  those  aspects  of  a serviceman’s  life  which  will  be 
treated  like  similar  aspects  of  a civilian’s  life,  and  those 
which  will  be  treated  differently  because  they  are  military. 
Hence  it  will  perhaps  be  helpful  to  keep  in  mind  those  dif- 
ferences as  the  specifics  involved  in  a serviceman's  right  to 
freedom  of  expression  are  considered. 

One  final  point  concerning  the  serviceman  as  a civilian 
must  be  stressed  by  way  of  introduction.  Article  134  of  the 
Uniform  Code  gives  courts -martial  jurisdiction  over  all  "crimes 
and  offenses  not  capital."  This  means  that  courts -martial  may 
take  jurisdiction^^^  over  any  Federal  offense  of  unlimited  geo- 
graphical application,  if  the  serviceman  committed  the  offense 
within  those  geographical  boundaries.  Thus  the  Uniform  Code 


AOQ 

See  supra,  n.  420.  O' Callahan  limited  the  jurisdic- 
tion of  courts-martial  to  offenses  which  are  "service-connected." 
Thus  court-martial  jurisdiction  over  an  offense  assimilated  into 
the  U.C.M.J.  through  Art.  134  would  have  to  meet  that  test  be- 
fore jurisdiction  would  attach. 
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Itself  reflects  the  principle  that  a serviceman  is  still  s\ab- 
ject  to  the  civilian  law,  albeit  that  the  law  may  be  enforced 
through  the  military  judicial  system.  And  of  course  the  ser- 
viceman is  subject  to  the  full  impact  of  the  civilian  law  in 
the  civilian  courts  themselves — except  to  the  extent  that  the 
Soldiers'  and  Sailors'  civil  Relief  Act'^^®  affords  him  protec- 
tion in  certain  civil  cases.  But  in  general,  it  is  fair  to 
say  that  a serviceman  may  possibly  be  doubly  restricted  in 
his  right  to  full  exercise  of  his  freedom  of  expression: 

First  he  is  subject  to  most  all  restrictions  to  which  any 
other  citizen  is  subject;  and  second,  because  of  his  mili- 
tary status,  he  may  possibly  be  subject  to  additional  restric- 
tions. Again,  except  to  the  extent  that  the  Soldiers'  cind 
Sailors’  Civil  Relief  Act  applies — and  its  application  to  many 
cases  involving  the  First  Amendment  is  dovibtful,  if  not  vir- 
tually impossible — it  must  be  made  clear  that  a serviceman  is 
not  relieved  of  any  legal  restrictions  imposed  on  civilians 
in  general  in  relation  to  the  First  Amendment,  simply  because 
he  is  a serviceman. 

With  these  considerations  in  mind,  let  us  now  turn  to 
a consideration  of  the  specifics  involved.  As  previously 
stated,  the  discussion  will  be  divided  into  two  broad  cate- 
gories; first,  the  area  of  free  speech;  and  second,  the  area 
of  the  right  to  assembly  and  petition.  The  limitations  on  a 

4'?0 

See_supra,  n.  415. 
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serviceman's  political  activities  will  be  discussed  separately 
after  both  the  other  topics,  since  those  activities  cut  across 
both  aspects  of  a serviceman's  right  to  freedom  of  expression. 
Finally,  in  another  separate  section  (Part  v) , mention  will  be 
made  of  certain  administrative  controls  which  can  be  exercised 
over  freedom  of  expression,  and  which  the  courts  have  been  re- 
luctant to  review  with  a view  to  supervising  the  military, 
thereby  leaving  the  military  with  wide  latitude  and  discretion 
in  certain  contexts. 

A.  A Serviceman's  Right  to  Free  Speech 


5i 
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Just  as  the  Supreme  Covirt  never  acceded  to  Justice 
Black's  absolutist  view  of  the  First  Amendment,  neither  has 
the  Court  of  Military  Appeals  ever  held  the  First  Amendment 
to  be  an  absolute.  Thus,  whether  discussing  the  First  Amend- 
ment in  either  the  civilian  or  military  context,  the  real  is- 
sue is,  what  restrictions  may  lawfully  be  imposed  on  the  full 
exercise  of  one's  right  to  free  speech? 

Before  turning  to  this  question,  a general  coinment  is 
required  concerning  the  free  speech  aspects  of  the  military 
law  of  attempts,  conspiracy,  and  solicitation.  In  his  book 
The  System  of  Freedom  of  Expression.  Mr.  Emerson  devotes  an 
entire  chapter^^^  to  these  crimes,  v;hich  he  designates  as 
"inchoate"  crimes.  His  thesis  is  that  when  these  crimes  can 
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^Emerson  at  ch.  XI. 


I i 


be  committed  purely  by  expression,  with  no  action  ensuing. 


a conviction  for  committing  one  of  them  violates  First  Amend-  I 

ment  guareintees.  Since  a nuniber  of  offenses  proscribed  by  the  I 

Uniform  Code  of  Military  Justice,  or  assimilated  into  it 

i 

through  the  operation  of  Article  134  (as  noted  earlier) , will 

be  mentioned  in  the  ensuing  discussion,  and  since  the  Uniform  l 

Code  contains  proscriptions  against  attempts,  conspiracy,  and 
solicitation,  a few  remarks  concerning  these  offenses  are  in 
order.  Specifically,  the  question  is,  are  there  any  First 
Amendment  difficulties  with  these  offenses  in  military  law? 

The  answer  to  this  question  is  negative,  with  respect 
to  the  law  of  attempts  and  conspiracy.  This  is  because  the 
Uniform  Code  in  each  case  requires  proof  of  an  overt  act; 

Art.  80.  Attempts 

(a)  An  act,  done  with  specific  intent  to  commit  an  of- 
fense under  tliis  chapter,  amounting  to  more  than  mere 
preparation  and  tending,  even  though  failing,  to  effect 
its  commission,  is  an  attempt  to  commit  that  offense. 

• • • 

Art.  81.  Conspiracy 

Any  person  subject  to  this  chapter  who  conspires  with 
any  other  person  to  corranit  an  offense  under  this  chap- 
ter shall,  if  one  or  more  of  the  conspirators  does  an 
act  to  effect  the  object  of  the  conspiracy,  be  punished 
as  a court-martial  shall  direct. 

Of  course  it  is  possible  in  each  of  the  offenses  stated 
above  that  the  "act"  could  be  one  only  of  expression,  the 
offense  in  question  either  attempted  or  conspired  to  be  com- 
mitted involved  prohibited  expression.  For  example.  Article 
88  of  the  Uniform  Code  prohibits  officers  from  using  "con- 
temptuous" language  against  (among  others)  the  President,  if 
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an  officer  were  to  prepare  placards  to  be  carried  in  a pviblic 
demonstration,  containing  language  which  was  contemptuous  to  i 

the  President,  but  if  he  were  stopped  before  he  actually  I 

paraded  with  them,  his  activities  would  possibly  be  an  "at- 
tempt" to  be  publicly  contemptuous  to  the  President.  if  two 

or  more  officers  planned  the  same  thing,  and  did  everything  | 

the  first  officer  did,  conceivably  they  could  be  charged  with 
a conspiracy  to  violate  Article  88.  However . the  constitu-  ^ 

tional  difficulty — if  any — in  such  cases  does  not  truly  lie 
in  the  issues  involved  in  the  law  of  attempts  or  the  law  of 

I 

3 

conspiracy;  rather,  the  true  Tirst  Amendment  problem  lies  in 
the  issues  involved  in  the  basic  offense — in  the  example. 

Article  88  of  the  Uniform  Code.  If  that  offense  is  a permissible  | 

i 

constitutional  limitation  on  an  officer's  freedom  of  expression, 
then  a conviction  of  either  an  attempt  or  conspiracy  to  commit 
the  offense  would  likewise  be  constitutionally  permissible. 

But  if  the  offense  in  question  were  not  one  which  could  be 
committed,  consistent  with  the  First  Amendment,  only  by  ex- 
pression— that  is,  if  it  were  one  which  would  be  conunitted  by 
action — then  Articles  80  and  81  would  require  proof  of  an  act 
for  conviction.  Thus  there  is  no  First  Amendment  difficulty 
with  these  offenses  themselves,  as  they  exist  in  military  law. 

The  law  of  solicitation  is  another  matter.  Article  82 
of  the  Uniform  Code  establishes  the  crime  of  solicitation  as 
"soliciting  or  advising"  a serviceman  to  commit  any  one  of  the 
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four  offenses  of  desertion,  mutiny,  misbehavior  before  the 

enemy,  or  military  sedition,  as  those  offenses  are  proscribed 

by  the  Uniform  Code  in  Articles  85,  94(a)  (1),  99,  and  94(a)  (2), 

respectively.  However,  the  discussion  of  Article  82  in  the 

432 

Manual  for  Courts -Martial  authorizes  prosecution  for  the 

solicitation  of  any  other  offense  within  the  Uniform  Code  as 
a violation  of  Article  134.  Thus,  either  under  Article  82  or 
Article  134,  a serviceman  may  unlawfully  solicit  or  advise 
another  to  commit  any  offense  proscribed  by  the  Code.  Further, 
there  is  no  doubt  that  the  solicitation  may  be  purely  by  ex- 
pression, and  that  there  is  no  requirement  that  the  crime  soli- 
cited be  committed  or  even  attempted;  as  the  Manual  discussion 
phrases  it,  "A  solicitation  in  violation  of  this  article  is 
complete  when  a solicitation  is  made  or  advice  is  given  with 
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the  wrongful  intent  to  influence  another  or  others  to  commit" 
an  offense. 

Mr.  Emerson  opines  that  solicitation  offenses  are  uncon- 
stitutional, unless  in  the  specific  case  in  question  the  soli- 
citation "is  so  close,  direct,  effective,  and  instantaneous  in 

its  impact  that  it  is  part  of  the  action.  The  speaker  must, 
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in  effect,  be  an  agent  in  the  action."  Under  military  law, 

if  this  were  so,  the  speaker  would  no  longer  be  a solicitor 


at  para.  162. 
^^^Emerson  at  404. 


but  a principal;  Article  77  of  the  Code  defines  a principal 
not  only  as  one  who  actueilly  commits  the  offense  but  also 


as  one  who  "aids,  abets,  counsels,  commands,  or  procures" 
the  commission  of  an  offense,  or  one  who  "causes  an  act  to 
be  done  which  if  directly  performed  by  him  would  be"  a crime. 
Therefore  there  is  no  difference  between  "counselling, " "pro- 
cxiring,"  or  "causing"  an  offense  on  the  one  hand,  and  in 
"soliciting  or  advising"  its  commission  on  the  other,  if  in 
each  instance  the  actual  offense  in  question  is  either  attempt- 
ed or  actually  committed.  Why,  then,  have  the  solicitation 
offense  at  all? 

The  real  difference  is  that  in  order  to  be  charged  as 
a principal  under  Article  77,  the  offense  must  indeed  be  actu- 
ally attempted  or  committed,  while  the  offense  of  solicitation 
can  be  charged  even  when  there  is  no  attempt  or  actual  com- 
mission of  the  offense  solicited.  This  is  the  real  differ- 
ence between  the  two.  But  does  that  difference  make  convic- 
tion of  the  crime  of  military  solicitation  violate  the  First 
Amendment? 

Mr.  Emerson  cites  Kingsley  International  Pictures  Corp. 
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V.  Regents  of  the  University  of  the  State  of  New  York  as 
the  only  decision  of  the  SupresTie  Court  which  has  directly 
dealt  with  the  First  Amendment  in  a context  analogous  to  the 
offens».«-fc.crlminal  solicitation.  There  the  Court  applied  an 
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360  U.S.  684  (1959) 
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incitement  test  and  ruled  that  punishment  of  mere  advocacy 
falling  short  of  incitement  would  infringe  on  First  Amend- 
ment rights.  The  converse  would  be  that  incitement  to  commit  ^ 

an  offense  would  be  constitutionally  punishable  where  the  of- 

I 

tense  was  actually  committed  or  even  attempted.  Using  this 
test,  then,  if  the  "solicitation  or  advice"  were  sufficient- 

ly  strong  to  equal  an  incitement  to  commit  the  offense,  then  ♦ 

|l 

punishment  under  either  Article  82  or  Article  134,  as  appro-  'i 


priate,  would  be  constitutionally  permissible.  But  if  the 
speech  were  mere  "advocacy  of  ideas,"  not  amounting  to  an 
incitement,  then  punishment  for  "soliciting"  the  offense  would 
be  invalid. 

With  these  general  comments  in  mind,  let  us  now  turn 
to  a discussion  of  the  constitutionality  of  various  restraints 
on  a serviceman's  right  to  free  speech.  While  the  discussion 
could  perhaps  proceed  only  by  analyzing  the  applicable  cases, 
the  area  is  so  complex  and  so  many  considerations  must  enter 
into  the  determination  of  what  restrictions  may  properly  be 
imposed,  that  it  will  perhaps  be  more  clear  to  approach  the 
problem  from  a functional  viewpoint.  First  will  be  considered 
the  issue  of  national  security,  in  two  aspects:  external 

I secxirity,  meaning  security  from  foreign  invasion;  and  internal 

I 

I security,  meaning  security  from  internal  overthrow  of  the  Gov- 

1 ernment,  or  even  an  internal  take-over  of  the  Government  by 

' extra-legal  means.  Next  will  be  discussed  those  restrictions 
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imposed  In  the  name  of  good  military  order  and  discipline,  a 
concept  similar  to  civilian  "law  and  order"  but  much  broader 
in  the  military  context.  Also,  the  concept  of  military  good 
order  and  discipline  will  include  the  concept  of  morale. 

The  topics  will  be  discussed  seriatim. 

1.  External  Security 

It  is  most  interesting  to  note  that  it  was  not  until 
1919,  at  the  end  of  World  War  I,  in  a series  of  cases  dealing 
with  national  security  legislation  enacted  by  Congress  as  re- 
sult of  the  War,  that  the  Supreme  Court  really  began  the  devel- 
opment of  First  Amendment  legal  doctrine.  In  those  initial 
cases,  national  security,  virtually  without  question,  formed 
the  basis  for  restricting  the  full  exercise  of  free  speech. 

However,  in  the  summer  of  1971  the  Supreme  Court  again 
had  occasion  to  consider  the  issue  of  a restriction  on  free 
speech  based  on  a Government  claim  of  national  security,  in 
New  York  Times  v.  United  States. The  issue  in  that  case 
was  whether  the  United  States  would  be  given  an  injunction 
prohibiting  the  New  York  Times  and  the  Washington  Post  from 
printing  the  content  of  certain  classified  documents  which 

ft 

collectively  have  acquired  the  name  of  "The  Pentagon  Papers." 

^^^See  Schenck  v.  United  States,  249  U.S.  47  (1919); 

Debs  V.  United  States,  249  U.S.  211  (1919);  Abrams  v.  United 
States,  250  U.S.  616  (1919). 
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The  Supreme  Court  refused  to  grant  the  injunction.  However 
simple  this  result  may  seem,  the  reasoning  behind  the  Court's 
decision,  especially  as  it  touches  on  the  issue  of  national 
security,  is  exceedingly  complex. 

First,  the  Court  issued  a per  curiam  opinion.  In  es- 
sence,  it  said  that  the  requested  injunction  would  amount  to 
an  unconstitutional  prior  restraint  on  free  speech  were  it  to 
bs  granted;  and  that  if  the  Government  wished  to  impose  such 
a restraint  on  the  press,  it  had  a heavy  burden  to  meet  to  prove 
that  the  national  security  would  in  fact  be  harmed — and  that  it 
had  not  met  that  burden.  A thread  running  through  the  entire 
decision — including  the  separate  opinions  of  each  of  the  nine 
Justices — is  that  there  was  no  Act  of  Congress  applicable  to 
the  case  at  hand  and,  therefore,  the  Court  would  be  "making 
law"  were  it  to  grant  the  Government's  request  for  the  issu- 
ance of  an  injunction. 

However,  from  each  of  the  Justices'  separate  opinions 
a great  amount  can  be  gleaned  concerning  their  view  of  the  role 
which  national  security  can  play  in  the  area  of  freedom  of  ex- 
pression, Only  Justice  Black,  applying  his  cibsolutist  view, 
held  that  national  security  would  never  be  a valid  reason  to 
limit  the  right  of  free  speech. Justice  Douglas  agreed, 
except  that  in  time  of  v;ar  he  would  allow  some  res  trie  tions 

at  718,  719. 
at  723. 
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The  other  Justices  all  appeared  to  believe  that  time  of  war 
is  not  the  only  time  when  national  security  would  justify 
valid  restrictions  on  the  full  exercise  of  free  speech. 

Indeed,  Justice  White  stated  that  he  would  have  "no  diffi- 
culty" in  sustaining  an  appropriate  conviction  in  the  case 
at  beir,  if  there  were  a law  which  could  be  cited  to  have  been 
violated. The  Chief  Justice  and  Justice  Blackmun  specifi- 
cally stated  that  they  joined  Justice  White's  opinion  in  this 
regard,  and  justices  Brennan,  Stewart,  and  Marshall  in  their 
own  opinions  appeared  to  agree  (without  specifically  saying 
so).  Excluding  Justices  Black's  and  Harlan's  opinions  due 
to  their  subsequent  deaths,  and  excluding  Justice  Douglas 
since  he  believed  security  restrictions  valid  only  in  time 
of  war,  there  still  remains  a clear  majority  of  six  Justices 
who  indicated  that,  under  appropriate  circumstances,  national 
security — even  in  time  of  peace — may  form  a valid  basis  for 
restricting  the  full  exercise  of  one's  right  to  free  speech. 
There  is  another  critical  consideration  involved  in 
the  New  York  Times  v.  United  States  case.  Even  if  national 
security  may  form  a valid  basis  for  restricting  the  full  ex- 
ercise of  free  speech,  may  those  restrictions  be  imposed  prior 
to  speech,  or  may  they  be  imposed  only  in  the  form  of  punish- 
ment for  a violation  of  certain  prohibitions  which  the  legis- 
lature imposes  in  the  interests  of  national  secvirity?  From 


440j;d.  at  737. 
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another  viewpoint,  the  issue  is  whether  "security  violations" 
will  be  prevented  before  they  occur,  or  whether  they  only  will 
be  punished  if  they  do  occur.  The  argument  is  always  made 
that  the  national  interest  may  be  so  harmed  by  the  mere  dis- 
closure of  the  information  that  punishment  after  the  fact  is 
irrelevant;  thus  the  argument  runs  for  prevention.  But  would 
that  be  an  unconstitutional  prior  restraint  on  speech? 

Again  turning  to  the  opinions  of  the  justices  in  the 
case,  approximately  the  same  split  occurs.  Justice  Black  be- 
lieved any  kind  of  restraint  was  prohibited,  and  indeed  any 
punishment  as  well.^^^  justice  Douglas  believed  that  re- 
straints could  exist  only  in  time  of  war,  but  that  they  could 
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be  "prior"  restraints.  He  cited  Near  v.  Minnesota  on  that 


II 


point.  The  other  Justices  seemed  to  be  saying  that  if  congress 
passed  a law  establishing  certain  prior  restraints  in  the  in- 
terests of  national  security,  and  if  the  matter  in  question 
could  actually  be  proved  to  harm  national  security  if  disclosed, 
they  might  grant  an  injunction. 

It  is  interesting  to  note  that  17  years  earlier,  in  1954, 
the  Court  of  Military  Appeals  considered  the  conviction  of  an 
Army  officer  for  violating  a regulation  which,  in  effect,  im- 
posed a prior  restraint  on  speech  and  pviblication  for  security 
purposes;  and,  like  the  1971  New  York  Times  case,  the  Court  of 

at  718,  719. 

^"^2283  u.S.  697  (1931)  . 
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Military  Appeals  produced  a similar  split  of  opinion  on  the 

issue.  Chief  Judge  Quinn  wrote; 

[T]here  are  differences  between  the  civilian  and 
the  military  communities.  In  the  military  sphere, 
punishment  for  violation  of  law  is  not  always  an 
adequate  protection  against  an  abuse  of  a Consti- 
tutional privilege;  then  prevention  rather  than 
punishment  becomes  imperative.  The  line  of  reason- 
ing delineated  in  cases  like  Near  v.  Minnesota  ex 
rel.  Olson,  283  U.S.  697,  cited  approvingly  by 
Judge  Brosman  in  his  dissent,  is  workable,  and  per- 
haps even  highly  desirable,  in  the  civilian  commun- 
ity. However,  it  hardly  serves  a useful  purpose, 
in  the  instant  case,  where  one  false  move  could  be 
extremely  dangerous,  and  one  false  word  could  be 
disastrous,  or  even  fatal.  Prevention  rather  than 
punishment  becomes  necessary  to  protect  and  pre- 
serve the  lifeline  of  the  republic  in  the  theatre 
of  military  operations.  It  is  that  problem  which 
confronts  us  here.  And  it  is  that  difference  which 
makes  it  reasonable  to  impose  security  measures  on 
the  publication  and  disclosure  to  unauthorized  per- 
sons, rather  than  to  rely  on  punishment  for  a con- 
summated abuse  of  a Constitutional  privilege. 443 

In  the  same  case.  Judge  Latimer  wrote; 

Undoubtedly  we  should  not  deny  to  servicemen  any 
right  that  can  be  given  reasonably.  But  in  measur- 
ing reasonableness,  we  should  bear  in  mind  that  mili- 
tary units  have  one  major  purpose  justifying  their 
existence;  to  prepare  themselves  for  war  and  to  wage 
it  successfully.  That  purpose  must  never  be  over- 
looked in  weighing  the  conflicting  interests  between 
the  right  of  the  serviceman  to  express  his  views  on 
any  subject  at  any  time  and  the  right  of  the  Govern- 
ment to  prepare  and  pursue,  a war  to  a successful  con- 
clusion.444 

It  may  be  helpful  at  this  point  to  add  an  observation 


443united  States  v.  Voorhees,  4 U.S.C.M.A.  509,  531; 
16  C.M.R.  83,  105  (1954)  (italics  in  original). 
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which  may  not  be  immediately  apparent;  Every  day  is  a "time 
of  war"  to  the  military.  It  must  be  so.  If  national  defense 
is  to  be  effective,  every  day  must  be  assumed  possibly  to  be 
the  day  of  war.  NO  other  assumption  has  any  validity  whatso- 
ever, if  preparedness  for  defense  is  the  goal.  Thus  even 
though  the  republic  is  not  at  war,  the  military  must  assume 
that  it  might  be — momentarily.  Accordingly,  every  serviceman 
lives  in  a kind  of  perpetual  "time  of  war."  And  consequently 
those  restrictions  which  might  be  imposed  even  on  civilians 
with  justification  d\u:ing  a time  of  war  are  appropriately  im- 
posed on  servicemen  at  all  times,  if  Justice  Douglas  were  to 
accept  this  line  of  reasoning  as  applied  to  servicemen,  even 
he  would  join  the  other  six  Justices  and  agree  that  national 
security  considerations  may  indeed  form  a basis  for  prior 
restraints  on  a serviceman's  right  to  the  full  exercise  of 
his  right  to  free  speech.  Additionally,  even  with  a change 
of  judges  on  the  Covirt  of  Military  Appeals,  there  is  nothing 
to  indicate  that  that  court  would  take  a different  view  from 
the  one  indicated  by  the  1954  majority  opinions  quoted  above. 
Thus  it  appears  that  all  the  courts  concerned  would  allow  prior 
restraints  on  a serviceman's  speech,  in  the  interests  of  na- 
tional security. 

With  these  general  observations  in  mind,  let  us  proceed 
to  a consideration  of  some  of  the  areas  where  national  security 


has  been  invoked  as  a restriction  on  a serviceman's  conduct 


a.  Treason  and  Espionage 

While  one  does  not  normally  think  of  treason  and  es- 
pionage as  involving  the  First  Amendment,  reflection  will  in- 
dicate that  it  is  clearly  possible  to  do  either  of  these 
things  by  communication  alone.  Further,  servicemen — because 
of  their  intimate  connection  with  classified  defense  material — 
are  in  much  more  a prime  position  to  commit  espionage  (and 
perhaps  even  treason)  them  roost.  Do  these  offenses,  however, 
fall  within  the  protections  of  the  First  Amendment,  since  they 
involve  communication? 

The  Constitution  itself  in  Article  III,  S 3,  clause  1, 
requires  "two  Witnesses  to  the  same  overt  Act,"  or  the  ac- 
cused's confession  in  open  court  as  proof  of  treason.  Thus 
treason  requires  an  act  to  be  committed.  Does  this  mean  that, 
applying  the  expression-action  test,  treason  is  not  within  the 
First  Amendment's  protection?  But  if  the  treasonable  act  were 
alleged  to  be  the  communication  of  classified  defense  informa- 
tion, what  result  then?  To  call  such  a communication  "action" 
would  require  a determination  that  the  communication  in  ques- 
tion was  not  "expression."  The  same  would  be  true  of  espion- 
445 

age.  Is  such  a determination  reasonable? 


Mr.  Emerson  delineates  the  problem  this  way: 

It  is  true  that  . . . the  communication  of  information 
...  by  itself  would  normally  be  considered  "ex- 
pression." But  espionage  does  take  place  in  a context 


'18  U.S.C.  §§  794,  798  (1970). 
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of  action;  the  espionage  apparatus  Is  engaged 
primarily  In  conduct  that  dwarfs  any  element 
of  expression.  Essentially,  espionage  Is  ana- 
logous to  stealing.  Moreover,  espionage  cannot 
be  considered  expression  within  the  protection 
of  the  First  Amendment  for  another  reason.  Most 
espionage  consists  of  conveying  information  con- 
cerning militeiry  secrets  and  would  fall  within 
the  system  of  military  operations.  And  all  es- 
pionage involves  aiding  a foreign  country  and 
that  would  be  subject  to  governmental  control  as 
peurt  of  the  power  to  regulate  relations  with 
another  sovereign  ....  Hence  even  if  espion- 
age were  considered  "expression,"  it  is  not  that 
form  of  domestic,  civilian  expression  that  is  em- 
braced within  the  system  of  freedom  of  expression.^^® 

The  Supreme  Court  has  concurred  in  an  "action"  theory 
of  the  law  of  treason. Further,  the  only  eirtlcle  of  the 
Uniform  Code  of  Military  Justice  applicable  to  this  type  of 
conduct  is  Article  106,  entitled  "Spies."  it  too  requires 
action,  as  it  states  that  the  offense  is  committed  by  being 
"found  lurking  as  a spy  or  acting  as  a spy."  Thus  it  may  be 
concluded  that  treason  and  espionage,  if  committed  by  a ser- 
viceman— or  anyone  else,  for  that  matter — are  not  protected 
by  the  First  Amendment,  even  if  committed  by  purely  "verbal 
acts . " 


b.  Communications  with  Foreigners 

Generally  speaking,  the  First  Amendment  protects  any 
communication  in  a purely  private  capacity,  with  foreigners  as 
individuals,  or  with  a foreign  government.^^®  Naturally  if 


^^^Emerson  at  58,  59. 

^^^Cramer  v.  United  States,  325  U.S.  1 (1945). 
^^®Emerson  at  93-95. 
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the  communications  in  question  become  treasonable,  or  amount 
to  espionage,  they  are  not  protected,  as  discussed  immediate- 
ly above.  But  in  general,  such  communications  are  not  dif- 
ferent from  a communication  between  any  two  individuals,  or 
between  an  individual  and  his  State  or  the  Federal  Govern- 
ment. Further,  it  would  appear  that  these  principles  would 
apply  in  time  of  either  peace  or  war. 

Nonetheless,  the  uniform  Code  of  Military  Justice  pro- 
hibits certain  communications  by  servicemen  with  foreigners 
in  time  of  war  when  these  foreigners  become  "enemies." 

The  first  of  these  prohibitions  is  Article  101,  which 
prohibits  disclosing  the  "parole  or  countersign"  to  one  not 
entitled  to  receive  it.  Paragraph  180a  of  the  Manual  for 
Courts -Martial  defines  these  words  as  follows; 

A countersign  is  a word  given  from  the  princi- 
pal headquarters  of  a command  to  aid  guards  and 
sentinels  in  their  security  of  persons  who  apply 
to  pass  the  lines.  it  consists  of  a secret  chal- 
lenge and  a password.  A parole  is  a word  used  as 
a check  on  the  countersign;  it  is  imparted  only 
to  those  who  are  entitled  to  inspect  guards  and 
to  commcinders  of  guards. 

Thus  it  is  apparent  that  the  parole  and  the  countersign  are 
not  intended  to  communicate.  Rather,  they  act  as  identifica- 
tion in  time  of  war  for  distinctly  military  operational  pur- 
poses, the  security  of  military  lines.  In  this  sense,  they 
clearly  do  not  fall  within  the  kind  of  expression  protected 
by  the  First  Amendment  and  the  unauthorized  communication  of 
them  is  therefore  constitutioneilly  punishable. 


266 


The  second  article  of  the  Code  is  Article  104,  "Aiding 
the  Enemy,"  Section  (2)  of  that  article  prohibits  giving  any 
"intelligence"  to  the  enemy.  Clearly  this  is  not  protected 
by  the  First  Amendment,  since  it  is  tantamount  to  espionage. 
However,  the  same  subsection  of  the  article  also  says  that 
anyone  who  "without  proper  authority  knowingly  . . . communi- 
cates or  corresponds  with  or  holds  any  intercourse  with  the 
enemy,  either  directly  or  indirectly"  is  also  guilty  of  the 
offense  of  aiding  the  enemy.  This  poses  a more  difficult 
problem.  Especially  is  this  so  since  the  Court  of  Military 
Appeals  has  held  that  there  is  no  specific  intent  required 
for  the  commission  of  this  subsection  of  the  offense,  so  long 
as  the  accused  knew  that  the  person  with  whom  he  communicated 
was  indeed  a member  of  the  enemy  group  (civilian  or  military) 
Further,  the  court  has  ruled  that  the  prohibitions  on  communi- 
cation are  absolute. except  as  authorized  by  the  Geneva  Con- 
ventions . 

Most  of  the  instances  in  which  this  offense  has  been 
charged  arose  out  of  the  conduct  of  Americans  taken  as  prison- 
ers of  war  during  the  Korean  War,  In  reality,  what  the  pris- 
oners in  question  did  was  to  aid  their  captors'  propaganda 
effort  by  making  propaganda  speeches.  Noting  that  the  of- 
fense under  Article  104  is  punishable  by  death,  the  Court  of 


^'^^nited  States  v,  Batchelor,  7 U,S.C,M,A.  354,  22 
C.M,R,  144  (1956). 

^^Ounited  States  v.  Olson,  7 U.S.C.M.A,  460,  22  C.M.R. 
250  (1957). 

^^^United  States  v.  Dickenson,  6 U.S.C.M.A.  438,  20 
C.M.R.  154  (1955). 


267 


Military  Appeals  said  in  one  case  that  "[Sjurely  an  offense 
which  is  so  closely  akin  to  treason  and  may  be  punished  by 
death  cannot  be  viewed  as  a 'public  welfare'  kind  of  dere- 
liction. To  this  extent  at  least,  the  cases  are  very 

close  to  the  treason  offense  which  was  sustained  in  the 
civilian  case  of  Gillars  v.  United  States. Gillars  (alias 
"Tokyo  Rose")  had  made  propaganda  radio  broadcasts  from  enemy 
territory,  directed  against  American  morale  in  the  field. 

However,  a more  difficult  problem  would  be  posed  where 
a serviceman  has  relatives  in  enemy  territory  and  he  merely 
writes  a personal  letter  to  them.  Article  104  would  proscribe 
that  correspondence  and  authorize  a death  penalty  to  be  im- 
posed upon  conviction — the  same  as  for  other  communications 
which  actually  assisted  the  enemy's  propaganda  efforts.  The 
Court  of  Military  Appeals  has  not  considered  a case  like  that 
just  hypothetically  posed;  however,  in  deciding  the  Korean 
War  cases,  the  court  noted  that  the  Articles  of  War  have  con- 
tinuously, from  1776  to  the  present,  contained  these  prohibi- 
tions. Further,  the  court  noted  that  the  prohibitions  have 

^^^United  States  v.  Batchelor,  7 U.S.C.M.A.  354,  367; 

22  C.M.R.  144,  157  (1956). 

'^^^182  F.2d  962  (D.C.  Cir.  1950). 
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See  also  D' Aquino  v.  United  States,  192  F.2d  338 
(9th  Cir.  1951),  cert,  denied.  343  U.S.  935  (1952);  Best  v. 
United  States,  184  F.2d  131  (Ist  Cir.  1950),  cert,  denied. 

340  U.S.  939  (1951);  Chandler  v.  United  States,  171  F.2d 
921  (1st  Cir.  1948),  cert,  denied.  336  U.S.  918  (1949). 
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continuously  been  interpreted  by  the  military  (mainly  in  the 
Manual  for  Courts -Martial)  to  be  absolute  prohibitions 
Thus  it  would  appear  that  the  court  would  sustain  a convic- 
tion against  a serviceman  who  wrote  a personal  letter  to 
enemy  relatives,  the  same  as  in  a case  where  an  American 
prisoner  of  war  had  aided  his  captors'  propaganda  efforts. 

Would  that  be  consistent  with  the  First  Amendnient? 

Here  again  must  be  considered  the  pervasiveness  of 
military  life,  when  one  writes  a personal  letter,  one  tends 
to  talk  about  c\irrent  events  in  his  life.  If  one  is  a service- 
man, these  current  events  are  his  unit,  his  commanders,  his 
friends  (mostly  other  servicemen)  and  his  occupation  (his 
military  duties) . All  of  these  have  military  significance. 
They,  with  other  bits  and  pieces  of  information,  could  be  put 
together  by  enemy  military  experts  to  form  "military  intelli- 
gence." Even  the  serviceman's  return  address  on  the  envelope 
could  give  information  concerning  his  unit  and  particularly 

A 

its  whereabouts.  Thus  the  national  security  interests  con- 

cerned justify  this  restriction  on  a serviceman's  completely 
free  right  to  speech  and  communication. 


U.S.C.M.A.  at  368,  22  C.M.R.  at  158. 

< rw  orshlp  aspects  here  Involved  will  be  dis- 
. 279-282. 
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c.  The  Military  Security  System 

By  authority  of  18  U.S.C.  § 798  (1970)  and  50  U.S.C. 

§§  783,  784  (1970),  as  implemented  by  Executive  Order  No. 
10501,^^^  the  President  is  authorized  to  restrict  access 
to  defense  information  by  establishing  a classification  sys- 
tem "in  the  interests  of  national  security."  Herein  aurises 
the  scheme  of  "confidential,"  "secret,"  and  "top  secret" 
security  classifications,  plus  some  other  rare  ones  such  as 
"cryptological"  which  further  limit  access  to  information 
otherwise  availcible  to  those  with  the  appropriate  security 
"clearance,"  And,  of  course,  the  entire  authority  to  class- 
ify carries  with  it  as  a necessary  adjunct  the  power  to  grant 
or  deny  to  individuals  security  "clearances" — meaning  that  the 
individual  concerned  may  see  classified  defense  information 
only  up  to  and  including  the  level  of  "clearance"  which  he 
possesses.  The  military  has  implemented  this  system  with 
elaborate  regulations. 

Because  of  the  regulatory  implementation  in  this  area, 
mention  must  be  made  of  the  content  of  Article  92  (1)  of  the 
Uniform  Code  of  Military  Justice.  That  article  makes  crimi- 
nal the  violation  (either  in  the  sense  of  an  act  of  commis- 
sion or  an  act  of  omission)  of  any  provision  of  any  lawful 
general  regulation.  A "lawful  general  regulation"  is  de- 
fined by  paragraph  171a  of  the  Manual  for  Courts-Martial 


"^^^3  C.F.R.  115  (1953  Supp.)  . 
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generally  applicable  to  an  armed  force  which  are 
properly  pviblished  by  the  President  or  by  the 
Secretary  of  Defense,  of  Transportation,  or  of 
a military  department,  and  those  ...  regula- 
tions generally  applicable  to  the  command  of  the 
officer  issuing  them  throughout  the  command  or  a 
particular  subdivision  thereof  which  are  issued 
by  an  officer  having  general  court-martial  juris- 
diction, a general  or  flag  officer  in  command,  or 
a commander  superior  to  one  of  these  ....  A 
general  order  or  regulation  is  lawful  unless  it 
is  contrary  to  the  Constitution,  the  laws  of  the 
United  States,  or  lawful  superior  orders  or  for 
some  other  reason  is  beyond  the  authority  of  the 
official  issuing  it  ...  . Article  92(1)  contains 
no  requirement  that  any  kind  of  knowledge  be  ei- 
ther alleged  or  proved  in  a prosecution  thereunder 
for  violating  or  failing  to  obey  a general  . . . 
regulation. 


This  provision,  coupled  with  the  contents  of  the  referenced 


security  regulations  concerned,  obviously  allows  criminal 


punishment  for  the  violation  of  any  of  the  security  require 


Suppose  that  a serviceman  is  charged  under  Article  92(1) 


with  violating  a particular  security  regulation  by  discussing 


classified  defense  information  with  his  wife  and  a group  of 


friend  wherein  he  discussed  certain  classified  defense  in 


formation.  Clearly  a First  Amendment  problem  is  presented 


^^°It  should  be  noted  that  if  the  alleged  charge  were  a 
physical  act,  no  First  Amendment  problem  would  arise.  Examples 
would  be  that  the  individual,  having  physical  possession  of  a 
classified  document,  lost  it,  was  careless  in  the  way  he  safe- 
guarded it  so  that  persons  without  an  appropriate  security 
clearance  or  the  need  to  know  saw  its  contents,  and  other  simi- 
lar acts.  Thus  the  discussion  v;ill  limit  itself  only  to  that 
conduct  which  could  be  classified  as  "expression,"  rather  than 
that  which  is  clearly  "action." 


As  a matter  for  initial  consideration,  it  would  seem 
that  an  Individual  charged  with  any  kind  of  a "security  vio- 
lation" (as  they  are  usually  termed  in  the  military)  should 
be  cible  to  challenge  the  propriety  of  the  security  classifi- 
cation itself.  The  reasoning  would  be  that  the  classifica- 
tion given  to  the  information  may  be  placed  thereon  only  as 

authorized  by  the  regulations.  Executive  Order,  and  statutes 

\ 

in  question.  If  the  classification  were  improper,  there  would 

be  no  "security  violation"  by  the  individual.  Interestingly 

enough,  the  Supreme  Court  touched  on  this  problem  in  its  1971 

459 

^ ^ ^ J ^ j J ^ m ^ TV...  J ^ ^ ^ ^ X.  ^ ^ -X  ^ ^ ml.  ^ ^ A.1.  .. 


decision  in  New  York  Times  v.  united  States. 


There  the 


problem  concerning  publication  of  "The  Pentagon  Papers"  would 
have  been  obviated  if  the  security  classifications  on  the  docu- 
ments were  removed,  or  if  it  were  determined  that  they  had  been 
improperly  placed  thereon  initially.  This  caused  the  Court  to 
comment  on  the  validity  of  the  security  classifications  them- 
selves . 


Justice  Stewart  seemed  to  give  the  Executive  rather 

broad  powers  in  this  area.  If  so,  since  the  Executive  has 

delegated  those  powers  to  his  military  subordinates,  they 

have  broad  powers  as  well.  Justice  Stewart  wrote; 

If  the  Constitution  gives  the  Executive  a large  de- 
gree of  unshared  power  in  the  conduct  of  foreign 
affairs  and  the  maintenance  of  our  national  defense, 
then  under  the  Constitution  the  Executive  must  have 


=^See  supra,  n.  437, 
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the  largely  unshared  duty  to  determine  and  pre- 
serve the  degree  of  internal  security  necessary 
to  exercise  that  power  successfully. 

461 

In  contrast,  the  late  Justice  Harlan  (dissenting)  said 
that  the  civilian  courts  do  and  should  have  the  power  to  re- 
view security  classifications  imposed  by  the  Executive  or  his 
subordinates.  However,  Justice  Harlan  would  have  limited  that 
review  quite  narrowly  to  two  areas:  (1)  to  determine  whether 
the  classified  information  did  in  fact  lie  within  the  proper 
Executive  sphere  of  foreign  relations  or  the  national  defense; 
and  (2)  to  insist  that  the  fact  of  classification  itself  (and 
its  level)  be  affirmed  personally  by  the  head  of  the  Executive 
agency  concerned.  As  to  this  latter  point,  justice  Harlan 
seemed  to  be  analogizing  to  the  concept  of  Executive  immunity; 
he  only  wanted  to  insure  that  it  was  indeed  the  Executive  him- 
self or  his  highest  svibordinate  concerned  who  made  the  claim 
that  a particular  security  classification  was  required  in  the 
interests  of  foreign  affairs  or  national  defense. 

The  two  views  could  be  summarized  as  "Executive  responsi- 
bility" (Stev;art)  and  "limited  judicial  review"  (Harlan)  . Clear- 
ly if  the  first  were  accepted  by  a majority  of  the  Court,  judi- 
cial review  of  the  necessity  for  the  security  classification 
itself  would  be  virtually  nullified.  Under  the  limited  judi- 
cial review  position,  obviously  there  wovild  be  the  possibility 

^<^0403  U.S.  at  728,  729. 
at  752-759. 


for  a challenge  of  the  security  classification  itself.  As 
both  of  these  views  are  reasonable  and  have  firm  tradition- 
al roots,  it  is  difficult  to  predict  which  will  prevail.  How- 
ever, to  give  the  broadest  scope  possible  to  an  individual's 
First  Amendment  rights,  there  ought  to  be  a way  to  challenge 
the  security  classification  Itself.  Whether  that  will  come 
to  pass  remains  to  be  seen;  however,  it  must  be  emphasized 
that  research  has  failed  to  reveal  any  case  where  such  a re- 
view has  been  undertaken  by  any  court. 

Turning  from  the  secxority  classification  review  problem, 
let  us  consider  another  problem  mentioned  briefly  above  as  a 
necessary  adjunct  to  the  existence  of  a security  classifica- 
tion system,  namely,  the  problem  of  issuing  security  "clear- 
ances." While  not  readily  apparent,  this  is  indeed  a problem 
of  moment. 

If  the  business  of  national  defense  imposes  a need  for 
secrecy— which  it  clecirly  does — then  certain  job  positions 
would  be  granted  only  to  those  who  possess  the  requisite  level 
of  security  clearance  for  the  job  in  question.  Conversely, 
if  one  who  held  one  of  those  positions  lost  his  security  clear- 
ance, he  could  no  longer  hold  the  job.  Since  promotion  depends 
in  part  on  the  job  held  and  the  military  occupational  specialty 
required  loss  of  a security  clearance  could  have  severe  con- 
sequences. For  enlisted  personnel,  it  would  not  require  their 
elimination  from  the  military;  it  would,  however,  require  their 
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transfer  to  another  job,  and  It  would  probably  kill  any  career 
aspirations  which  the  enlisted  man  had.  For  officers,  however, 
the  problem  is  more  severe,  since  no  one  may  hold  a commission 
in  the  Armed  Forces  unless  he  possesses  a security  clearance. 

The  officer  is  not  required  to  possess  the  highest  level  of 
clearance  (a  "top  secret"  clearance) ; but  he  must  possess  at 
least  the  lowest  level  ("confidential").  If,  therefore,  an 
officer  loses  his  security  clearance  entirely,  he  must  be  con- 
sidered for  elimination  from  the  service.  For  civilian  em- 
ployees of  the  military,  the  loss  of  a security  clearance  could 

462 

also  cause  the  loss  of  their  jobs.  Thus  possessing  and  keep- 

ing a security  clearance  is  a very  real  problem  for  one  em- 
ployed by  the  military. 

How,  then,  does  one  receive  a security  clearance?  The 
answer  is  that  the  individual  "applies."  However,  the  appli- 
cation is  noc  simply  a letter  requesting  the  clearance;  in- 
stead, the  individual  is  also  required  to  complete  an  exten- 
sive personal  history  statement  (Depcirtment  of  Defense  Form 
638) , which  is  used  as  the  basis  for  an  extensive  "background" 
check,  the  actual  scope  being  determined  the  level  of  clearance 
requested.  Effective  1 April  1972,  the  Defense  Investigative 
Service  will  conduct  these  investigations.  Obviously  the  in- 
vestigation looks  into  the  opinions,  expressions,  and  associa- 
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ers  Union, 


These  were  the  facts  in  Cafeteria  & Restaurant  Work- 
Local  473,  AFL-CIO  v.  McElroy,  367  U.S.  886  (1961). 
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tlons  of  individuals,  and  the  Government  (the  militaory)  uses 
its  findings  as  a basis  for  granting  or  denying  the  requested 
level  of  clearance.  Does  this  system  violate  the  First  Amend- 
ment? Can  the  Government  grant  or  deny  benefits  and  potential 
advancement  based  on  an  investigation  into  one's  opinions  and 
associations? 

First,  it  is  indisputable  that  the  security  clearance 
system  is  vitally  necessary  to  the  security  classification 
system.  There  would  be  no  sense  in  applying  security  classi- 
fications to  defense  information  if  anyone  could  have  access 
to  the  material.  Thus  there  must  be  some  system  to  determine 
who  will  be  allowed  that  access.  Second,  the  common-sense 
requirements  of  the  military  may  constitutionally  dictate  cer- 
tain requirements  for  employment  within  that  organization.  In 
analyzing  this  problem  in  the  context  of  loyalty  oaths  as  a 
basis  for  granting  or  denying  Government  employment  to  civil- 
ians, Mr,  Emerson  in  his  book  The  System  of  Freedom  of  Ex- 
pression writes ; 

The  government  is  of  course  entitled  to  carry  on 
its  functions  through  organizational  forms  .... 

Inherent  in  the  organizational  form  are  certain  re- 
quirements essential  to  effective  performance.  One 
is  that  at  times  the  holding  of  a specific  opinion 
is  an  affirmative  prerequisite  for  doing  a particular 
job.  In  a sense  this  special  viewpoint  becomes  a 
bona  fide  occupational  qualification.  Recognition 
of  this  need  does  not  curtail  freedom  of  expression 
on  the  part  of  others  holding  different  opinions  .... 

To  take  an  extreme  excimple,  a leading  member  of 
the  Democratic  Party  would  not  feel  that  his  freedom 
of  expression  had  been  infringed  if  he  was  passed  over, 
becciuse  of  his  political  opinions  and  associations,  for 
a position  in  the  cabinet  of  a Republican  President  ... 


i ^ 
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To  give  another  example,  a rcibid  member  of  the  Ku 
Klvix  Klan  would  hardly  expect  to  be  appointed  as 
head  of  the  Civil  Rights  Commission.  Nor  would  a 
scientist  of  unorthodox  views  feel  that  his  right 
to  dissent  was  impaired  if  he  was  not  called  in  as 
a consultant  on  a government  project  framed  on  the- 
ories not  shared  by  him. 

In  constitutional  terms,  all  this  means  that 
in  a limited  area,  measured  by  the  common-sense  re- 
quirements of  the  organization,  occupational  quali- 
fications for  government  employment  based  on  opin- 
ions or  associations  do  not  "abridge"  freedom  of  ex- 
pression ....  This  would  exclude  from  considera- 
tion any  loyalty  qualifications  required  of  military 
personnel  functioning  within  the  armed  services,  it 
would  also  exclude  some  civilian  personnel  employed 
by  the  military  in  military  operations  to  the  ex- 
tent that  such  persons  are  part  of  the  millteiry  sys- 
tem.463 


Having  concluded  along  with  Mr.  Emerson  that  neither  the 
military  security  classification  system  nor  the  security  clear- 
ance system  "abridges"  one's  freedom  of  expression,  let  us  re- 
turn briefly  to  the  problem  of  actual  punishments  for  violating 
the  security  system.  An  actual  case  in  point  is  United  States 

V.  Grow.^^"^ 


Major  General  Grow  was  the  Military  Attache  at  the  United 
States  Embassy  in  Moscow.  The  General  apparently  had  the  habit 
of  keeping  a personal  diary.  However,  in  it  he  recorded  some 
highly  classified  defense  material.  Later,  while  he  was  attend- 
ing a military  attache  conference  in  Wiesbaden,  Germany — to 
which  he  also  took  his  diary — "persons  unknown"  stole  the  dieiry, 
photostated  its  contents,  and  put  it  back  where  they  found  it. 


I 


463En,e2.son  at  209,  210. 

U.S.C.M.A.  77,  11  C.M.R.  77  (1953). 
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The  General  never  knew  anything  happened,  until  some  American 
Intelligence  experts  recovered  the  photostats.  The  General 
Weis  prosecuted  for  violating  Article  92  (1) , both  for  failing 
to  "classify"  his  diary  in  accordance  with  the  pertinent  regu- 
lations, and  for  failing  to  safeguard  his  diary  as  classified 
defense  material  in  accordance  with  the  same  regulations,  in 
addition,  he  was  also  charged  with  dereliction  of  duty.^^^ 

He  was  convicted  as  charged.  The  discussion  of  the  case  by 
the  Court  of  Military  Appeals  did  not  involve  any  First  Amend- 


ment considerations;  but  that  is  not  surprising,  since  the 
case  was  decided  only  as  the  court  was  making  its  initial 
probings  into  the  application  of  the  Bill  of  Rights  as  a whole 
to  the  military.  Moreover,  it  could  be  contended  that  a 

diary  intended  to  be  kept  private  simply  does  not  raise  any 
First  Amendment  considerations.  On  the  other  hand,  regard- 
less of  the  General's  intent . the  diary  did  in  fact  become 
public.  Therefore,  perhaps  the  General's  diary  was  like  Win- 
ston Smith's: 

WTiether  he  went  on  with  the  diary,  or  whether  he 
did  not  go  on  with  it,  made  no  difference.  The 
Thought  Police  would  get  him  just  the  S£ime.  He 
had  committed — would  still  have  committed,  even 
if  he  had  never  set  pen  to  paper — the  essential 
crime  that  contained  all  others  in  Itself. 

Thoughtcrime,  they  called  it. 467 


465prohibited  by  Art.  92(3),  U.C.M.J. 
^^^See  Part  I of  this  paper,  pp.  38-46. 


467g.  Orwell,  Nineteen  Eighty-Four,  Ch.  1,  @ I at  10 
(Howe  ed.  [with  sources  and  criticism]  1963) . 


Prom  this  point  of  view,  notwithstanding  the  lack  of  First 
Amendment  considerations  by  the  Coxirt  of  Military  Appeals, 
should  the  General's  diary  have  been  protected  by  the  First 
Amendment? 

Under  almost  any  theory  the  answer  is  negative. 

First,  common  sense  would  say  that  there  is  no  reason 
to  have  security  classifications  at  all  if  individuals  can  dis- 
regard them  with  impunity — or  even  if  they  may  disregard  them 
whenever  they  do  so  in  a way  that  is  traditionally  "private" — 
like  keeping  a diary.  Circumstances  show — as  General  Grow 
could  attest — that  one's  intentions  of  privacy  and  the  facts 
euce  not  always  the  same.  Further,  as  Justice  Stewart  said  in 
the  1971  New  York  Times  case,  "In  the  area  of  basic  national 
defense  the  frequent  need  for  absolute  secrecy  is,  of  course, 
self-evident."^^®  Even  those  who  would  opt  for  a full-protec- 
tion theory  of  the  First  Amendment  would  not  disagree. 

Second,  it  is  clear  that  classified  defense  inforination 
is  directly  related  to  a serviceman's  job.  Communicating  it 
to  unauthorized  persons,  even  within  the  job  framework  (such 
as  to  another  serviceman  who  did  not  have  the  requisite  security 
clearance) , violates  the  "absolute  secrecy"  needed  for  the  prop- 


"**^“403  U.S.  at  728. 

^®®However,  Mr.  Emerson  for  one  would  demand  judicial 
review  of  the  level  and  fact  of  the  classification  itself. 
gee  Emerson  at  58. 
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er  conduct  of  the  job  of  national  defense.  General  crow's 

j concomitant  conviction  for  dereliction  of  duty  indicates 

i ! 

f ' the  close  connection  between  his  employment  as  a military 

officer  and  the  security  system.  Further,  it  could  be  ar- 
gued that  the  disclosure  of  classified  defense  information 
is  simply  not  "expression."  At  best,  for  a military  man, 
it  is  an  act  of  carelessness,  even  though  the  carelessness 
may  be  in  the  form  of  writing  a letter,  writing  in  one's 
diary,  or  in  conversation.  The  phrase  "dereliction  of  duty" 
is  appropriate  here,  since  that  is  the  real  nature  of  the 
serviceman's  act,  not  "expression."  Perhaps  security  viola- 
tions committed  by  purely  verbal  means  could  be  analogized 
to  stealing — like  espionage:  To  be  sure,  there  is  usually 
no  criminal  intent  involved;  but  in  those  cases  where  a vio- 
lation does  occur,  the  Government  hes  been  deprived  of  its 
secret  property  by  the  fact  that  it  is  no  longer  secret. 

Thus  there  is  no  First  Amendment  problem  with  a prose- 
cution under  Article  92 (1)  for  a violation  of  security  regula- 
tions by  mishandling  or  unauthorized  disclosure  of  classified 
defense  information. 

d.  Security  Censorship 

Department  of  Defense  Directive  No.  5230.9,  dated 
24  December  1966,  requires  the  submission  to  the  Department 
of  Defense  Director  of  Security  Review  or  another  designated 
subordinate  officer,  for  the  purpose  of  prior  clearance,  any 
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book,  article,  speech,  or  any  communication  which  will  be  pre- 

470 

sented  to  the  public  at  large  by  a serviceman.  An  elaborate 
"appeal "-review  system  is  also  established  for  cases  where  dis- 
agreement between  the  individual  serviceman  and  the  reviewing 

I 

official  arises.  Without  question  the  clear  intent  of  the  regu- 
lation is  to  censor  the  personal  opinions  of  the  serviceman  con- 
cerned to  insvire  that  no  security  violation  occurs,  prior  to  the 
utterance  or  publication  in  question.  Is  this  an  unconstitu-  * 

tional  restraint  on  rpeech  and  publication?  In  the  New  York 
Times  v.  United  States*^^^  case,  the  Supreme  Court  was  adamant 

) ^ 

that  any  system  of  prior  restraints — at  least  in  relation  to 
the  civilian  press — required  a specific  Act  of  Congress;  and  j 

further,  even  if  such  an  act  existed,  the  Government  would  bear  j 

a heavy  burden  to  prove  application  of  the  act  warranted  in  spe- 
cific cases. 

However,  it  must  also  be  remembered  tliat  the  separate 
opinions  of  the  justices  all  (except  that  of  justice  Black) 
seemed  to  indicate  that  in  time  of  war,  certain  security  re- 
straints are  permissible,  and  necessary,  justice  Douglas  cited  * 

470qihe  directive  states  that  "Although  retired  person-  * 

nel  and  members  of  the  Reserve  components  not  on  active  duty 
are  not  subject  to  the  provisions  of  this  Directive,  they  mey 
avail  themselves  of  the  review  service  [provided  herein]  to 
insure  that  their  proposed  information  releases  do  not  vio-  i 

late  security."  DoD  Dir.  5230.9,  24  Dec.  1966,  para.  III.  | 

^^^See  supra,  n.  437. 


r 
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Near  v.  Minnesota  as  holding  that  no  system  of  prior  re- 
straint may  be  imposed  on  the  press;  yet  justice  Brennan,  in 
his  separate  opinion  immediately  following  that  of  justice 
Douglas,  pointed  out  that  Near  v.  Minnesota  itself  specifi- 
cally recognized  an  exception  in  time  of  war.'^^^  And  what 
is  the  basis  for  that  exception?  National  security.  The 
other  Justices  all  seemed  to  assume  that  national  security 
interests  might  conceivably  justify  such  restraint  at  any 
time;  clearly  they  all  agreed  that  in  time  of  war,  secvurity 
restraints  were  constitutional.  Indeed,  it  must  be  remem- 
bered that  during  world  War  II,  there  was  the  Office  of  Cen- 
sorship. 

As  mentioned  earlier,  it  must  also  be  remembered  that 
the  serviceman  exists  in  a kind  of  continual  "time  of  war." 

He  may  have  access  to  classified  material  at  all  times.  He 
may  know  so  much  classified  information  that  it  becomes  rather 
commonplace  to  him,  just  as  his  military  environment  is  some- 
what "total,"  it  is  possible  that  a large  percentage  of  his 
thinking  may  involve  classified  information.  Consequently, 
through  inadvertence,  he  might  easily  disclose  at  the  cock- 
tail party,  or  to  the  public  at  leurge  if  he  pulilished  a writ- 

^^^See  supra,  n.  442. 

^^^403  U.S.  at  726. 

474ipi^e  World  War  II  Office  of  Censorship  was  established 
by  Exec.  Order  No.  8985,  6-248  Fed.  Reg.  6625  (23  Dec.  1941) . 
See  Price,  Government  Censorship  in  Wartime,  36  Am.  Polit.  Sci. 
Rev.  837  (1942) . 
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Ing  or  made  a speech,  classified  information.  It  is  for  these 
reasons  that  the  censorship  requirements  are  imposed  on  ser-  •- 

vicemen  at  all  times.  Thus  even  if  civilian  censorship  is  j 

justified  only  in  actual  time  of  war,  the  military  situation  ^ 

demands  censorship  for  security  reasons  at  all  times.  | ; 

This  was  the  opinion  of  the  Court  of  Military  Appeals  j | 

in  1954  in  United  States  v.  Voorheesf^^  Lieutenant  Colonel  | 

I' 

Voorhees  had  written  a book  on  the  Korean  war.  He  submitted 
it  for  review  in  accordance  with  the  then-current  Army  regula- 
tion, but  he  refused  to  make  certain  changes  which  were  directed  i 

by  the  reviewers.  The  book  was  published  without  final  approval  I ^ 

by  the  Army.  He  also  submitted  to  Argosy  magazine  a modified  ' i 

version  of  a part  of  the  book,  in  addition  to  two  articles  to  | 

i 

the  New  York  Jovirnal -Courier;  but  he  submitted  both  the  Argosy 

material  and  the  newspaper  material  to  the  publishers  prior  to  I 

I 

submitting  it  to  the  Army  for  clearance.  These  facts  resulted 
in  a number  of  charges  which  were  brought  to  trial;  of  them  all, 
only  one  involving  the  Argosy  magazine  affair  withstood  judicial  ^ 

review  and  reached  the  Court  of  Military  Appeals.  The  court  re- 
versed on  a technical  point  concerning  the  language  of  the  Army 
regulation  in  relation  to  the  directive  of  the  Secretary,  which 
had  established  the  security  review  program.  The  Court  of  Mili- 
tary Appeals  remanded  the  case  for  a rehearing  to  consider  those  i 


^‘^^4  u.S.C.M.A.  509,  16  C.M.R.  83  (1954). 


so  for  all 
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issues.  The  Army  never  conducted  the  rehearing, 
intents  and  purposes  Lieutenant  Colonel  Voorhees  was  never  con- 
victed of  any  offense. 

The  inportance  of  the  Voorhees  decision  is  twofold. 
First,  it  was  one  of  the  initial  cases  wherein  the  Court  of 
Military  Appeals  specifically  recognized  that  the  Bill  of 
Rights  applied  to  servicemen,  and  it  was  the  first  case  where 
the  court  specifically  recognized  that  the  First  Amendment  ap- 
plied. Second,  it  held  that  national  security  considerations 
were  a justifiable  limitation  on  a serviceman's  right  of  free 
speech  and  free  publication  of  his  ideas,  implicit  in  this 
latter  point  was  the  concomitant  validity  of  the  requirement 
that,  in  all  cases,  the  material  be  submitted  for  a security 
review,  prior  to  dissemination.  The  covirt  reasoned  that  the 
serviceman  might  be  making  an  inadvertent  security  disclosure, 
and  therefore  the  requirement  that  all  must  submit  any  mater- 
ial desired  to  be  given  to  the  public  at  large  was  justified. 
Further,  the  court  ruled  (as  quoted  above  on  page  261)  that 
prevention  of  the  unavxthorized  disclosure  of  classified  de- 
fense information  was  the  critical  point,  and  that  such  pre- 
vention could  only  be  successfully  accomplished  by  a system 
of  prior  censorship  review.  Thus  the  court  held  Uie  system 
to  be  cons titutional.^^"^ 

Tiroes,  4 Nov.  1954,  at  12,  col.  4. 

^^^Two  other  aspects  of  censoring  will  be  reserved  for 
discussion  within  the  general  framawork  of  the  area  of  good 
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Based  on  the  1971  New  York  Times  case  in  the  Supreme 
Court,  and  on  the  common-sense  aspects  of  the  situation,  there 
seems  to  be  little  doubt  but  that  the  Court  of  Military  Appeals' 
decision  in  Voorhees  is  constitutionally  correct. 

e.  Conclusions  Concerning  External  Security  and 
Freedom  of  Speech 

While  at  first  glance  certain  prohibitions  in  the  in- 
terest of  protecting  the  nation  from  external  invasion — such 


as  treason,  espionage,  and  those  military  offenses  involving 
communications  with  the  enemy  discussed  above — may  all  appear 

to  involve  expression,  a closer  analysis  indicates  that  they  i- 

are  more  properly  classified  as  limitations  on  action.  Thus 
they  do  not  fall  within  the  protections  of  the  First  Amendment. 

The  only  remaining  area  which  does  involve  expression 
is  the  entire  set  of  prohibitions,  rules,  and  censorship  pro- 
cedures surrounding  classified  defense  information.  Certainly 


order  and  discipline.  To  avoid  confusion,  they  should  be  brief- 
ly mentioned  at  this  point.  The  first  is  that  the  regulations 
involved  in  the  Voorhees  censoring  case  (both  in  1954  and  in 
their  present  form)  appear  to  authorize  censoring  based  on 
standards  other  than  national  security,  as  these  standards 
purportedly  relate  to  internal  security,  they  will  be  dis- 
cussed under  that  heading,  infra  at  pp,  308-314.  The  second 
is  that  certain  other  regulations  exist  which  require  the  sub- 
mission to  military  authorities  of  any  written  matter  desired 
to  be  distributed  on  a military  installation  by  means  other 
than  the  military  distribution  system.  Permission  to  dis- 
tribute may  be  denied,  based  on  the  content  of  the  writing 
in  question.  As  the  standards  which  form  the  basis  for  this 
kind  of  censoring  purportedly  relate  to  good  order  and  dis- 
cipline, this  issue  will  be  discussed  under  that  heading, 
infra  at  pp,  370-379, 


I 


fied  defense  information  at  all  times  as  zealously  as  if  the 
nation  were  actually  at  war.  If  anyone  must  be  sensitive  to 
the  secrecy  involved  in  national  defense,  it  must  be  the  in- 
strument of  that  defense — the  military. 

This  being  the  case,  the  restrictions  on  the  full  ex- 
ercise of  a serviceman's  First  Amendment  rights  imposed  in  the 
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Interests  of  national  security  are  inevitable  and  mandatory. 
Assuming  that  "in  the  area  of  basic  national  defense  the  fre- 
quent need  for  absolute  secrecy  is,  of  course,  self-evident,"^^® 
such  restrictions  are  not  an  unconstitutional  abridgement  of  a 
serviceman's  First  Amendment  rights. 


2 . Internal  Security 

In  the  American  ethic,  the  only  real  justification  for 
the  existence  of  a standing  military  establishment  is  the  de- 
fense of  the  nation  from  external  invasion.  However,  the  mere 
existence  of  such  a military  force  is  in  itself  a potential — 
although  thankfully  never  yet  a real — threat  to  the  survival 
of  the  democratic  republican  system  of  government  which  the 
United  States  enjoys.  The  military  clearly  has  the  technical 
means  and  knowledge  to  effect  the  overthrow  of  the  civilian 
government  by  means  of  force  and  violence. 

To  this  fact  must  be  added  a deep-seated  distrust  of 
the  military  in  the  minds  of  the  Pounding  Fathers.  This  is 
clearly  reflected  in  the  constitutional  scheme  which  gives 
tactical  control  over  the  military  to  the  President  as  Com- 
mander-in-Chief , while  leaving  the  "governing"  power  and  es- 
pecially the  purse  strings  in  Congress'  hands.  It  also  is  re- 
flected in  contemporary  writings  of  the  time  the  Constitution 
was  drafted,  which  writings  are  too  numerous  to  cite. 
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'^■^®403  U.S.  at  720. 


For  these  reasons,  it  is  not  unreasonable  that  some  re- 
straints be  placed  upon  the  military  to  insure  the  survival  of 
the  civilian  government.  And  because  the  military  is  physi- 
cally prepared  to  effect  an  immediate  overthrow  of  the  civil- 
ian government,  it  also  is  not  unreasonable  that  the  controls 
on  the  military  be  imposed  prospectively — that  they  atteirpt 
to  prevent  a military  takeover,  not  only  to  punish  it  if  it 
occurred,  indeed,  if  a military  takeover  did  in  fact  occur, 
what  civilian  power  would  there  be  to  punish  those  responsible? 
Thus  the  civilian  government  has  sought  prospectively  to  pro- 
tect itself  from  forceful  military  overthrow. 

Of  course  it  also  is  possible  that  the  military  would 
not  be  the  source  of  a forceful  overthrow  of  the  civilian  gov- 
ernment from  within  the  United  States  itself.  Thus  there  are 
laws  also  relating  to  civilian  overthrow  of  the  civilian  gov- 
ernment, by  means  of  force.  And,  as  has  been  noted  previously, 
a serviceman  is  subject  to  both  these  laws  because  of  his  dual 
status  as  a citizen  and  a member  of  the  military. 

Let  us  now  examine  the  major  controls  which  have  been 
imposed  to  effect  this  internal  security  and  consider  to  v;hat 
extent  they  properly  restrict  the  exercise  of  a serviceman's 
First  Amendment  rights. 

a.  Sedition  Laws 

Sedition  laws  have  had  a long  and  unhappy  history  both 
in  the  United  States  and  in  England.  Indeed,  the  initial  cases 


vrhereln  the  Supreme  Covirt  first  considered  the  First  Amend- 
ment's privileges  arose  from  prosecutions  alleging  violations 
of  the  same  provisions  now  contained  in  18  U.S.c.  § 2385  (1970), 
as  then  applicable  through  the  1917  Espionage  Act.^'^ 

As  noted  earlier,  through  the  operation  of  the  "crimes 
and  offenses  not  capital"  provisions  of  Article  134  of  the  Uni- 
form Code  of  Militciry  Justice,  servicemen  are  subject  to  prose- 
cution in  a court-martial  for  violations  of  various  Federal  laws. 
Clearly  the  sedition  portion  of  the  Smith  Act  of  1940,  18  U.S.C. 

§ 2385  (1970),  is  such  a law."^®® 

The  offenses  denounced  by  18  U.S.C.  § 2385  fall  into  two 


supra,  n.  436. 

^®®In  addition  to  the  Smith  Act  of  1940,  there  are 
other  Federal  statutes  which  are  properly  classified  as 
"sedition"  laws.  They  are  the  Internal  Security  Act  of  1950, 

50  U.S.C.  §§  781-798,  811-826  (1970),  as  amended  in  1968;  and 
the  Communist  Control  Act  of  1954,  50  U.S.C.  §i  841-844  (1970). 
These  statutes  involve,  mainly,  registration  provisions  for 
Communist  and  Communist-front  organizations.  The  courts  have 
largely  nullified  them  by  their  decisions;  particularly,  the 
requirement  for  individual  registration — which  would  be  the 
provision  directly  applicable  to  a serviceman,  if  any  portion 
is  at  all — ^has  been  held  invalid  as  violating  the  Fifth  Amend- 
ment's self -incrimination  provisions.  See  Communist  Party  v. 
United  States,  331  F.2d  807  (D.C.  Cir.  1963) , cert,  denied. 

377  U.S.  968  (1954);  Communist  Party  v.  United  States,  384 
F.2d  957  (D.C.  Cir.  1967) ; Albertson  v.  Subversive  Activities 
Control  Board,  382  U.S.  70  (1965).  Further,  the  provision 
making  it  criminal  for  a merrber  of  a Communist  organization 
to  hold  Federal  employment  or  employment  in  a defense  facil- 
ity (civilian-owned) — which  again  would  be  directly  applicable 
to  a serviceman — has  been  invalidated  by  the  general  princi- 
ples announced  in  United  States  v.  Robel,  389  U.S.  258  (1967) 
(although  Robel  was  a civilian  employed  in  a civilian-owned 
defense  facility).  Accordingly,  no  direct  discussion  of  these 
"sedition"  laws  will  be  made  herein.  For  a complete  discussion 
of  the  evolution  of  the  law  and  the  cases  concerning  each,  sec 
Emerson  at  129-152, 
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categories.  The  first  is  essentially  that  of  teaching  or 
actually  advocating  the  overthrow  of  the  united  states  Gov- 
ernment by  means  of  force  and  violence;  the  second  is  essen- 
tially that  of  organizing,  becoming  a member  of,  or  affil- 
iating with,  a group  expressly  organized  for  the  purpose  of 
teaching  or  advocating  the  overthrow  of  the  United  States 
Government  by  means  of  force  and  violence. 

Prosecutions  for  the  first  of  these  offenses  have  arisen 

in  the  context  of  the  Communist  party.  While  there  were  some 

4ftl 

initial  convictions,  the  Supreme  Court  finally  ended  them 

with  its  1957  decision  in  Yates  v.  united  States. This 
» 

happened  because  the  Court  held  that  the  Government  had  not 
proven  that  the  Communist  Party  actually  taught  or  advocated 
the  overthrow  of  the  United  States  Government  by  force  and 
violence,  despite  its  "advocacy  of  ideas"  along  those  lines. 

The  Government,  apparently  unable  to  meet  the  evidentiary  re- 
quirements established  by  the  Court,  did  not  renew  the  prose- 
cutions of  the  defendants  in  the  Yates  cases  who  were  remanded, 
nor  has  it  initiated  any  further  prosecutions  since  under  18 
U.S.C.  § 2385(1).  As  has  been  noted' earlier , the  Coxirt  of  Mili- 
tary Appeals  holds  itself  bound  by  the  constitutional  require- 
ments  imposed  by  the  Supreme  Court. Accordingly,  the  Gov- 


^olSee  supra,  n.  436. 

^^^354  u.S.  298  (1957). 

4®3unlted  States  v.  Tempia,  16  U.S.C.M.A.  629,  37 
C.M.R.  249  (1967). 
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ernment  in  a military  prosecution  would  have  to  meet  the  same 


search  has  failed  to  disclose  any  military  prosecution  under 
this  section  of  the  Smith  Act  of  1940. 

However,  in  Scales  v.  united  States. a civilian  case 
prosecuted  under  18  U.S.C,  § 2385(2),  the  Supreme  Court  found 
that  the  Government  had  met  the  requisite  burden  of  proving 
that  the  organization — again  the  Communist  Party — did  teach 
or  advocate  violent  overthrow  of  the  Government.  This  being 
proven,  the  Court  then  required  that  the  defendant  be  proven 
not  to  be  merely  "a  nominal,  passive,  inactive,  or  purely  tech- 
nical" member,  but  one  who  had  "the  requisite  specific  intent 
'to  bring  about  the  overthrow  of  the  government  as  speedily 
as  circumstances  would  permit,'"  and  that  he  be  one  who  had 
"knowledge  of  the  proscribed  advocacy.'  Thus  despite  the 

collapse  of  the  Yates  prosecutions  under  18  U.S.C,  § 2385(1), 
Scales  shows  that  the  evidentiary  standards  required  under  both 
subsections  (1)  and  (2)  can  indeed  be  met  in  appropriate  cases. 
Despite  criticism  that  these  provisions  of  the  Smith  Act  vio- 
late the  First  Amendment  because  they  limit  the  full  and  free 
exercise  of  speech,  as  well  as  the  freedom  of  association,  it 
simply  appears  that  the  Supreme  Coturt  will  adopt  a "prevention 
theory"  in  this  area  and  will,  within  certain  boundaries  of 
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proof  (as  outlined  above) , allow  such  prosecutions  as  an  ex- 
ception to  the  First  Amendment. 

There  have  been  two  military  prosecutions  \inder  18 

U. S.C.  § 2385(2),  as  it  is  assimilated  into  the  Uniform  Code 
through  Article  134.  The  first  of  these  cases.  United  States 

V.  Dorev.  ° was  a guilty  plea  and  therefore  is  completely  un- 
instructive — at  least  the  Court  of  Military  Appeals  never  dis- 
cussed the  merits  of  the  offense,  much  less  its  constitutional 

487 

merits.  The  second  case.  United  States  v.  Elevens.  did  reach 

i: 

the  merits — and  is  a very  troublesome  case  indeed. 

i 

^ Elevens  was  decided  by  the  Court  of  Military  Appeals  in 

I 1955,  which  v;as  six  years  before  the  Scales  decision  by  the 

‘ Supreme  Court.  Therefore,  the  Court  of  Military  Appeals  did  not 

apply  the  Scales  criteria,  especially  as  they  applied  to  the 
issue  of  association.  However,  the  court  ended  up  with  about 
the  same  requirements.  The  specification  which  finally  emerged 
in  Elevens  on  appeal  alleged  that  Elevens  had  "knowingly  af- 
filiated" with  the  Communist  Party,  in  violation  of  Article  134 
as  conduct  tending  to  "discredit"  the  Armed  Forces.  The  court 
determined  that  the  key  word  in  the  specification  was  "affil- 
iated," and  said  that  that  word  "implies  something  less  than 

* 

[ membership  in  an  organization,  but  more  than  passive  syii\pathy 


4 


^®^14  C.M.R.  350  (CM  368567),  pet,  denied.  4 U.S.C.M.A. 
724,  15  C.M.R.  431  (1954). 

4S‘^5  U.S.C.M.A.  480,  18  C.M.R.  104  (1955). 
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for  its  purpose.  It  contemplates  an  active  alliance  in  fur- 
therance  of  the  functions  of  the  group."  Notwithstanding 

this  closeness  to  the  Scales  definitions  concerning  affilia- 
tion, and  the  fact  that  it  is  clear  today  that  the  Court  of 
Militciry  Appeals  will  apply  to  the  full  extent  all  the  Supreme 
Court's  ruling  in  this  area,  there  are  still  some  troublesome 

AO  Q 

problems  with  the  Elevens  decision.  ^ 

The  first  question  in  Elevens  was  whether  the  specifi- 
cation alleged  an  offense  assimilating  the  provisions  of  18 

U. S.C.  § 2385(2).  That  question  was  never  satisfactorily 
answered  by  the  court.  Partly  this  was  due  to  the  fact  that 
the  specification  itself  did  not  allege  that  Elevens'  "affil- 
iation" violated  the  united  States  Code;  additionally,  the 
court  ruled  that  the  Government  had  failed  to  bear  the  burden 
of  proof  to  meet  all  the  requirements  for  a conviction  under 

18  U.S.C.  § 2385(2).  However,  what  the  covirt  did  hold  was  that 
a conviction  of  an  offense  "discrediting"  the  Armed  Forces,  in 
violation  of  Article  134  of  the  uniform  Code,  was  both  alleged 
by  the  specification  and  proved  by  the  Government.  Further, 
the  court  ruled  that  even  if  the  specification  did  allege  a 
violation  of  18  U.S.C.  § 2385(2),  an  offense  of  "discrediting" 

^®°5  U.S.C.M.A.  at  490,  18  C.M.R,  at  114,  citing  Bridges 

V.  Wixon,  326  U.S.  135  (1945). 

^^%ee  Note,  Military  Personnel  and  the  First  Amendment; 
"Discredltab le  Conduct"  as  a Standctrd  for  Restricting  Political 
Activity.  e^Yale  L.J.  1207  (1956). 
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the  Armed  Forces  by  knowingly  affiliating  with  the  Communist 
Party  was  lesser-included  within  the  specification.  Military 
law,  like  civilian  law,  operates  on  a scheme  of  charged  of- 


fenses and  lesser-included  offenses  which  are  "fairly  included" 
within  the  greater  offense. Thus  to  find  a lesser-included 
offense  in  Elevens  was  not  in  itself  unusual;  what  was  unusuaJ. 
was  to  find  that  conduct  not  amounting  to  a violation  of  18 
U.S.C.  § 2385(2)  could  nonetheless  constitute  punishable  con- 
duct. 

With  the  change  in  membership  on  the  bench  of  the  Court 
of  Military  Appeals  since  1955  when  Elevens  was  decided,  one 
caniiot  predict  with  certainty  whether  the  court  would  adhere 
to  its  determination  about  the  lesser-included  offense  in 
Elevens . However,  were  the  court  to  do  so,  it  would  have  to 
formulate  a theory  to  show  that  a serviceman's  mere  affilia- 
tion with  an  organization,  not  constituting  a violation  of  18 
U.S.C.  § 2385(2),  "discredited"  the  Armed  Forces  to  such  a 
degree  that  the  imposition  of  criminal  sanctions  would  be  per- 
missible. That  wuld  be  difficult  to  do. 

In  the  first  instance,  there  is  a clear  constitutional 


problem.  Under  no  test  evolved  by  the  Supreme  court  in  the 
First  Amendment  area  would  it  seem  that  mere  knowing  affilia- 
tion coukJ  be  constitutionally  proscribed  as  "discrediting" 
to  the  military.  If  the  clear  and  present  danger  test  were 

490 


This  is  specifically  authorized  by  U.C.M.J.,  Art.  79. 


applied,  what  danger  would  there  be  if  the  conduct  did  not 

eiinount  to  that  required  for  a conviction  under  18  U.S.C. 

§ 2385(2)?  If  mere  membership  or  even  less,  affiliation,  is 

involved,  certainly  there  would  be  no  incitement  upon  which 

a conviction  could  be  laid.  Finally,  if  a balancing  test 

were  used,  there  would  have  to  be  a determination  made  that 

mere  membership  or  affiliation  in  an  organization  of  the  kind 

in  question  was  so  detrimental  to  the  Armed  Forces'  public 

4Q1 

image  (can  "discrediting"  be  defined  any  other  way?  ) that 
the  individual's  freedom  of  association  may  constitutionally 
be  curtailed. 

Second,  to  rule  the  same  as  previously  in  Elevens  would 
be  contrary  to  the  theories  espoused  in  several  more  recent 
court  decisions.  For  example,  in  Eoords  v.  Subversive  Activi- 
ties Control  Board^^^  in  1969,  it  was  held  that  mere  member- 
ship in  the  Coiranunist  Party  was  protected  by  the  First  Amend- 
ment. This  decision  was  foreshadowed  by  the  Supreme  Coxirt's 

493 

decisions  in  Aptheker  v.  Secretary  of  State  and  united 
States  V.  Rebel. both  of  which  nullified  on  First  Amend- 


^^^Cf . M.C.M, , para  312c:  "'Discredit'  as  here  used 
means  'to  injure  the  reputation  of.'  This  clause  of  Article 
134  makes  punishable  conduct  which  has  a tendency  to  bring 
the  service  into  disrepute  or  which  tends  to  lower  it  in 
public  esteem  . , . 

"^^2421  p.2d  1142  (D.C.  Cir.  1969). 

4^3378  u.S.  500  (1964). 

"^^4389  u.S.  258  (1967). 
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ment  grounds  two  of  the  ancillary  punitive  provisions  of  the 
Internal  Security  Act  of  1950. 

Third,  there  is  a close  analogy  between  conduct  amount- 
ing only  to  expression  (to  include  association)  forming  the 
basis  of  criminal  punishment,  because  the  conduct  "discredits" 
the  Armed  Forces,  and  that  conduct  proscribed  by  the  nation's 
first  Sedition  Act  of  1798.  Although  the  1798  Act  expired  in 
1801,  it  has  generally  been  considered  unconstitutional;  in- 
deed, at  the  late  date  of  1964  the  Supreme  Court  actually  said 
that  the  1798  Sedition  Act  violated  "the  central  meaning  of 
the  First  Tunendment."'^^^  The  relevant  portion  of  the  1798 
Sedition  Act  made  it  a criminal  offense  for  any  person  to 

write,  print,  utter  or  publish,  or  . . . knowingly 
and  willingly  assist  or  aid  in  writing,  printing, 
uttering  or  publishing  any  false,  scandalous  and 
malicious  writing  or  writings  against  the  govern- 
ment of  the  United  States,  or  either  house  of  the 
Congress  of  the  United  States,  or  the  President  of 
the  United  States,  with  intent  to  defame  the  said 
government,  or  either  house  of  the  said  Congress, 
or  the  said  President,  or  to  bring  them,  or  either 
of  them,  into  contempt  or  disrepute  .... 

If  it  violates  the  First  Amendment  to  prohibit  expression  which 

brings  the  President  into  "disrepute,"  it  would  certainly  seem 

to  be  likewise  unconstitutional  to  prohibit  expression  which 

"discredits"  only  an  executive  agency  under  the  control  of  the 

President — the  Armed  Forces. 

Finally,  mention  must  be  made  of  the  Supreme  Court 


"^^^New  York  Times  v.  Sullivan,  376  U.S.  254,  273  (1964). 
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decision  in  O' Callahan  v.  Parker,  where  the  Government  con- 
tention, that  conduct  of  a "discreditable"  nature  was  a suf- 
ficient nexus  to  military  service  to  make  any  such  offense 
service-connected,  was  rejected  by  the  Supreme  Court, 

Thus  O* Callahan  makes  it  doubtful  that  courts -ir.artial  have 
any  jurisdiction  over  acts  which  only  "discredit"  the  Armed 
Forces,  and  nothing  more. 

Considering  all  these  factors,  it  seems  impossible  to 
say  that  any  Government  agency's  (namely,  the  military's) 
public  image  is  so  important  that  it  would  outweigh  an  in- 
dividual's constitutionally-protected  rights,  especially  to 
the  point  where  a criminal  penalty  could  be  imposed  for  the 
exercise  of  that  right.  Based  on  all  the  factors  involved, 
it  is  assumed  that  the  Court  of  Military  Appeals  would  not 
rule  the  same  way  if  Elevens  were  to  come  before  it  now. 

In  addition  to  the  civilian  laws  assimilated  into  the 
Uniform  Code  of  Military  Justice  tlirough  Article  134,  it 
should  be  noted  that  the  Code  itself  contains  a sedition  law 
in  Article  94(a) (2),  That  provision  states  that  anyone  sub- 
ject to  the  Uniform  Code  who. 


' Callahan  V.  Parker,  395  U.S.  258  (1969).  The 
Government  argument  that  the  service-discrediting  factor 
Was  a sufficient  "service  connection"  to  justify  in  itself 
the  exercise  of  court-martial  jurisdiction  was  argued  by 
the  united  States  in  its  brief.  Brief  for  the  United  states, 
pp.  27,  28.  In  response  from  the  Court,  compare  395  U.S. 
n.  19  at  274  (majority  opinion)  with  395  U.S.  at  .381-284 
(dissent) . in  essence,  the  majority  rejected  the  argument. 
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with  intent  to  cause  the  overthrow  or  destruc- 
tion of  lawful  civil  authority,  creates,  in  con- 
cert with  any  other  person,  revolt,  violence,  or 
other  disturbance  against  that  authority  is  guilty 
of  sedition. 

Analysis  of  this  law  reveals  that  in  order  to  be  guilty 
one  must  ^ something;  indeed,  if  speech  is  involved,  that 
speech  must  either  actually  cause  or  directly  result  in  "re- 
volt, violence,  or  other  disturbance  against  [the  civil]  au- 
thority. Viewed  in  this  light,  what  the  military  sedi- 

tion law  requires  for  conviction  is  a finding  of  action,  not 
expression.  And  therefore  it  is  clear  that  such  conduct  is 
not  protected  by  the  First  Amendment. 

Regardless  of  how  much  one  may  disagree  with  the  pro- 
priety, need,  and  constitutionality  of  sedition  laws  in  rela- 
tion to  the  civilian  community,  the  existence  of  Article 
94(a) (2)  in  the  Uniform  Code  of  Military  Justice  is  not  in- 
appropriate. It  must  be  stressed  again  that,  of  all  the  var- 
ious groups  within  the  American  society,  only  the  military 
has  the  training  and  the  means  for  actually  effecting  an  im- 
mediate overthrow  of  the  civilian  Government  by  means  of  force 
and  violence — and  it  possesses  those  means  openly  and  contin- 
uously. Indeed,  that  is  its  business;  it  could  do  nothing 
else.  But  the  fact  is  that  the  danger  exists.  Accordingly, 
to  maintain  civilian  supremacy  over  the  military  is  a highly 
desirable  and  even  mandatory  point  in  the  Anierican  govern- 


Accord.  M.C.M.,  para.  173b, 
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mental  scheme,  and  that  is  exactly  what  the  Constitution 
establishes.  Hence,  it  is  clearly  appropriate  for  Congress 
to  buttress  that  scheme  and  that  goal  with  a sedition  pro- 
vision in  the  Uniform  Code  of  Military  Justice,  requiring 
action  and  expressly  applicable  only  to  the  militciry. 


b.  Article  88,  Uniform  Code  of  Military  Justice 
In  addition  to  the  sedition  provision  contained  in 
the  Uniform  Code,  Congress  has  also  sought  to  maintain  civil- 
ian supremacy  and  control  over  the  military  in  another  way. 
That  scheme  is  contained  in  Article  88  of  the  Code; 

Art.  88.  Contempt  toward  officials 

Any  commissioned  officer  who  uses  contemptuous 
words  against  the  President,  the  Vice  President, 

Congress,  the  Secretary  of  Defense,  the  Secretary 
cf  a military  department,  tne  Secretary  of  the 
Treasury,  or  the  Governor  or  legislature  of  any 
State,  Territory,  Commonwealth,  or  possession  in 
which  he  is  on  duty  or  present  shall  be  punished 
as  a court-meirtial  may  direct. 

This  provision  has  a long  history  in  military  law,  going  back 
in  similar  form  to  a law  of  Henry  VIII  of  England  in  1513  and 
continuing  from  1776  to  the  present  in  American  military  law — 
at  least  so  far  as  the  Articles  of  War  governing  the  Army  were 
concerned. And  with  the  effective  date  of  the  Uniform  Code 
of  Military  justice  in  1951,  the  provision  beceime  applicable 


498<ryje  historical  portions  of  the  discussion  are  sum- 
marized from  Kester,  Soldiers  who  Insult  the  President;  An 
Uneasy  Look  at  Article  88  of  the  Uniform  Code  of  Military 
Justice,  81  Harv.  L.  Rev.  1697,  1701-1720  (1968), 
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to  officers  of  all  the  military  services. 

Obviously  the  statute  in  English  law  related  to  con- 
tempt toward  the  king.  When  it  was  adapted  to  fit  into  the 
American  Articles of  War  of  1776,  the  king  was  changed  to  the 
original  Congress  formed  under  the  Articles  of  Confederation, 
And  with  the  founding  of  the  Republic  in  1789,  the  amended 
versions  of  the  subsequent  Articles  of  War  consistently  have 
reflected  changes  in  the  form  of  the  Government,  Thus  the 
1950  Code  includes  the  Secretary  of  the  Treasui'y  because  in 
peacetime  the  Coast  Guard  is  under  his  authority.  in  sum, 
it  is  clear  from  the  face  of  the  article  that  it  is  closely 
akin  to  the  Sedition  Act  of  1798. 

This  is  further  borne  out  by  an  examination  of  the 
legislative  histories  involved.  Article  62  of  the  1916  Arti- 
cles of  War  added  the  Secretary  of  War  and  the  Governor  or 
legislature  of  a state,  territory,  or  possession  in  which  a 
soldier  might  be  present.  Testimony  before  the  Congressional 
committee  concerned  stated  that  the  article  was  necessary  to 
be  included  "to  be  expressive  of  the  principle  of  subordinat- 
ing the  military  authority  to  the  civil. The  Senate  de- 
bates concerning  the  provision  in  the  1950  Uniform  Code  come 
out  to  essentially  the  Scime  point,  (The  article  in  the 

'^^^learings  Before  the  House  Comm,  on  Mil.  Affairs  on 
H.R.  23628,  62d  Cong.,  2d  Sess.  55  (1912). 

500i949  Senate  Hearings  99ff. 
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1950  Code  passed  the  House  without  any  coiranent  at  all.^®^) 

Thus,  from  a Congressional-intent  point  of  view,  the  pur- 
ported reason  for  having  Article  88  is  to  assure  civilian 
control  over  the  military. 

Looking  at  that  reason  objectively,  how  could  Article 
88  accomplish  its  goal?  The  only  line  of  thought  which  comes 
to  mind  is  that  which  has  been  summed  up  as  the  "man  on  a 
white  horse"  theory;  That  some  military  leader,  dashing  and 
heroic  and  riding  a white  horse,  would  so  capture  the  imagi- 
nation of  the  people  that  he  could  lead  them  into  revolt  against 
the  civilian  Government.  Further,  he  could  similarly  persuade 
the  military  itself  to  obey  his  commands.  Thus  he  would  be 
able  to  take  over  the  Government  by  means  other  than  the  demo- 
cratic process.  Therefore  (the  line  of  thought  goes),  he  must 
not  be  allowed  to  speak  out  contemptuously  against  certain 
civilian  officials.  Does  that  follow?  Not  at  all.  If  the 
"man  on  a white  horse"  were  really  the  threat  that  he  is 
imagined  to  be,  he  should  be  adroit  enough  to  accomplish  his 
purpose  without  speaking  contemptuously.  Thus  the  article  is 
really  incapable  of  accomplishing  its  goal.  And,  therefore, 
it  amounts  to  no  more  than  a sedition  law. 

It  has  been  suggested  that  the  eirticle  could  perhaps 
be  "saved"  if  it  were  redrafted  to  apply  only  to  officers  of 

^^^Hearings  on  H.R.  2488  Before  a Subcomm.  of  the  House 
Armed  Services  comm.,  81st  Cong  , 1st  Sess.  1226  (1949). 
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the  rank  of  full  colonel  and  higher,  or  their  equivalents  in 
the  Navy,  or  even  only  to  general  or  flag  officers.^®^  This 
suggestion  follows  from  the  pvirpose  purported  to  be  that  be- 
hind limiting  the  1950  Code's  provision  only  to  officers, 
since  under  the  Articles  of  war  it  had  been  applicable  to 
any  Army  member,  regardless  of  rank.  But  from  a constitu- 
tional standpoint,  nothing  would  be  accomplished  by  further 
limiting  the  applicability  of  the  article  only  to  full  colonels. 

Navy  captains,  generals,  or  admirals.  While  it  is  factually 
[ true  that  only  they  would  probably  be  in  a position  of  power 

i'  ■ ' 

sufficient  to  allow  them  to  become  the  "man  on  a white  horse,"  i 

if  that  supposed  purpose  of  the  article  is  unconstitutional 
Itself,  nothing  would  be  gained;  the  article  would  then  be  a 

1 

sedition  law  directed  only  against  full  colonels.  Navy  cap- 
tains, and/or  general  or  flag  officers. 

In  a truly  definitive  article  in  the  Harvard  Law  Review, 

Mr.  John  G.  Kester  analyzes  every  prosecution  of  record  which 
he  could  find  involving  a prosecution  under  Article  88  and  its 

predecessors. finds  that  the  prosecutions  have  been  * 

limited  in  the  main  to  lower-ranking  individuals,  and  that 
only  once  has  a general  officer  been  prosecuted — and  he  was 


502johnson,  Military  Discipline  and  political  Expression; 
A New  Look  at  an  Old  Bugbear.  6 Harv.  Civ.  Rights-Civ.  Lib.  L. 
Rev.  525,  n.  10  at  526  (1971). 

^Kes ter , Soldiers  Who  Insult  the  President;  An  Uneasy 
Look  at  Article  88  of  the  Uniform  Code  of  Mllitciry  Justice.  81 
Harv.  L.  Rev.  1697,  1720-1732  (1968r. 
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acquitted.  Since  1950  and  the  passage  of  the  Uniform  Code, 
there  has  been  only  one  prosecution  under  Article  88,  and 
it  was  of  an  Army  first  lieutenant.  (That  case  will  be  dis- 
cussed in  detail  shortly.)  From  this  analysis,  Mr.  Kester 
concludes  that  "history  shows  that  the  article's  raison  d'etre 
seldom  has  been  fulf illed.  He  elaborates  as  follows; 

Over  the  years,  the  dominant  aim  of  the  article 
seems  to  have  been  to  prevent  disrespect  toward  civ- 
ilian authorities  lest  they  be  subject  to  intimida- 
tion or  embarrassment  by  influential  military  figures. 

Only  this  purpose  explains  the  inclusion  under  its 
wing  of  persons  to  whom  soldiers  are  not  answerable; 
state  governors,  state  legislatures.  Congress,  and 
the  secretaries  of  other  armed  services.  [The  Vice 
President  also  should  have  been  included  by  Mr. 

Kester;  he  is  not  a Vice  Commander-in-Chief . ] Such 
a purpose  is  consistent  with  the  changes  made  by  the 
revisers  in  1950,  who  repealed  the  article  insofar 
as  it  applied  to  enlisted  men  and  retained  it  limited 
to  officers. 505 

Mr.  Kester  makes  one  other  comment  which  is  most  inter- 
esting. Assuming  that  a high-ranking  military  officer  had  in- 
deed attempted  to  usurp  control  of  the  civilian  government  and 
was  prosecuted  under  Article  88,  who  would  sit  in  judgment  of 
him?  The  answer  is  that  only  a military  court-martial  could. 
While  the  President  or  the  Secretary  concerned  could  convene 
the  court-martial,  the  court-martial  itself  would  by  law 
be  required  to  be  composed  of  a Military  Judge  and,  if  the 


at  1732. 
at  1754. 

^^^U.C.M.j.,  Art.  22(a)(1)  and  (2). 
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accused  elected,  a court  (jury)  of  military  officers.  While 
their  decision  on  the  issue  of  guilt  or  innocence  might  be 
completely  objective,  since  it  would  be  based  on  the  law  and 
the  evidence  before  them,  military  law  also  requires  the  court 
(jury)  to  impose  an  appropriate  sentence  upon  conviction.  Mr. 
Kester  concludes  that  it  is  highly  inappropriate  for  a mili- 
tary tribunal  to  punish  an  attempt  by  a military  officer  to 
take  over  the  civilian  government.  Mr.  Kester  feels  that  this 
is  more  appropriately  the  business  of  the  civilian  courts,  and 
that  appears  to  be  a reaction  with  which  there  could  be  little 
rational  disagreement.^®^ 

All  considered,  there  seems  to  be  little  doubt  that  at 
least  in  relation  to  its  stated  purpose.  Article  88  violates 
the  essential  meaning  of  the  First  Amendment,  as  did  the  Sedi- 
tion Act  of  1798.  However,  before  stating  that  conclusion 
firmly,  the  views  of  the  Court  of  Military  Appeals  on  the 
issue  should  be  considered. 

The  case  before  the  Court  of  Military  Appeals  was  united 

CAQ 

States  V.  Howe.~^^°  Lieutenant  Howe  was  stationed  at  Fort  Bliss, 
Texas,  which  is  on  the  outskirts  of  the  city  of  El  Paso.  He 
participated  in  an  anti-Vietnam  war  demonstration  in  downtovm 
El  Paso.  He  was  dressed  in  civilian  clothes,  he  was  not  re- 
quired to  be  present  at  Fort  Bliss  for  other  military  duties. 


1 

i 


I 


I 


j 

L 


^®^Kester,  81  Harv.  L 
^®®17  U.S.C.M.A.  165, 


Rev,  at  1753. 
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arid  he  was  properly  absent  from  Fort  Bliss.  He  carried  a 
placard  in  the  demonstration  which  read  on  one  side  "LET'S 
HAVE  MORE  THAN  A CHOICE  BETWEEN  PETTY  IGNORANT  FACISTS  fsicl 
IN  1968,"  and  on  the  other  side,  "END  JOHNSON'S  FACIST  Fsicl 
AGRESSION  r sicl  IN  VIET  NAM. There  were  video  tapes  made 
of  the  demonstration,  and  it  was  televised  later  in  the  news, 
i There  were  some  military  personnel  actually  present  at  the 

scene  as  well. 

I 

I Lieutenant  Howe  was  charged  with  a violation  of  Article 

I 88,  as  well  as  with  a violation  of  Article  133  of  the  Uniform 

Code,  which  prescribes  "conduct  unbecoming  an  officer  and  a 
I gentleman. " He  was  convicted  as  charged  and  sentenced  to  one 

year  in  prison.  Although  the  Court  of  Military  Appeals  tech- 

f 

nically  denied  Lieutenant  Howe's  petition  for  review,  in  point 
I of  fact  the  court  rendered  a full  opinion  on  the  merits.  Unfor- 

' tunately,  however,  the  opinion  leaves  something  to  be  desired. 

On  the  constitutional  issue,  the  court  equated  the  Arti- 
cle 88  offense  and  the  Article  133  offense,  since  they  were 
both  grounded  on  the  same  factual  circumstances.  First,  the 
covirt  simply  assumed  that  the  First  Amendment  applies  to  ser- 
i vicemen,  and  that  a decision  was  required  concerning  the  arti- 

cle's constitutionality.  The  court  then  cited  the  hoary  his- 
tory of  Article  88  and  its  predecessors  and  noted  that  the 
Supreme  Court  in  the  case  of  United  States  v.  Barnett^^^  had 


5®^17  U.S.C.M.A.  at  168,  37  C.M.R.  at  432. 
5IO376  u.S.  681  (1964) . 
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sanctioned  other  laws  which,  while  arguably  unconstitutional, 
were  adopted  by  the  very  Framers  of  the  Constitution  and  the 
Bill  of  Rights.  The  court  then  concluded  its  discussion  by 
saying 

That  Article  88  . . . does  not  violate  the  First 
Amendment  is  clear.  This  conclusion  is  compelled  and 
fortified  by  the  recent  action  of  the  Supreme  Court 
in  United  States  v.  Barnett  . . . .^1^ 

Of  course  it  could  be  said  that  the  Sedition  Act  of  1798  was 

enacted  by  those  same  gentlemen;  yet  the  Supreme  Court  had 

no  hesitation — also  in  1964,  the  same  year  as  the  Barnett 

decision — in  saying  that  that  Act  violated  "the  central  mean- 

512 

ing  of  the  First  Amendment."  * Thus  the  historical  approach 
of  the  court  does  not  fare  too  well. 

The  court  then  went  on  to  quote  at  length  from  (then) 
Chief  Justice  Earl  Warren's  New  York  University  James  Madison 
Lecture,  entitled  "The  Bill  of  Rights  and  the  Military, " 
wherein  the  Chief  Justice  outlined  in  detail  the  American 
ethic  of  civilian  supremacy  and  control  over  the  military. 
Finally,  recognizing  that  Lieutenant  Howe  was  a reserve  of- 
ficer and  not  a regular,  the  court  concluded  its  comments  on 
the  First  Amendment  issue  as  follows: 


^^^17  U.S.C.M.A.  at  174,  37  C.M.R.  at  438. 

^^^See  supra,  n.  495. 

5l3The  speech  is  reproduced  in  full  in  37  N.Y.U.  L.  Rev. 


181  (1962) . 


We  would  surely  be  ill-advised  to  make  an  excep- 
tion for  the  civilian  [i,e,,  reserve]  soldier  which 
would  inevitably  inure  to  the  advantage  of  the  re- 
calcitrant professional  military  man  by  providing 
an  entering  wedge  for  incipient  mutiny  and  sedition. 

True,  petitioner  is  a reserve  officer,  rather 
than  a professional  officer,  but  during  the  time  he 
serves  on  active  duty  he  is,  and  must  be,  controlled 
by  the  provisions  of  military  law.  in  this  instance, 
military  restrictions  fall  upon  a reluctant  "summer 
soldier";  but  at  another  time,  and  differing  circum- 
stances, the  ancient  and  v/ise  provisions  insuring 
civilian  control  of  the  military  will  restrict  the 
"man  on  a white  horse. "514 

Even  assuming  that  the  speech  here  involved  is  job- 
connected,  under  no  test  used  by  the  'upreme  Court  can  this 
decision  be  justified  as  a proper  limitation  on  First  Amend- 
ment rights.  If  the  clear  and  present  danger  test  is  used, 
the  Court  of  Military  Appeals'  own  language  states  that 
Lieutenant  Howe  himself  was  not  that  danger;  rather  he  was 
convicted  because  at  some  other  time  and  at  some  other  place 
some  other  person  might  decide  to  be  the  "man  on  a white 
horse."  Even  viewing  Lieutenant  Howe's  placards  objectively 
and  discounting  what  the  Court  of  Military  Appeals  says, 
there  are  no  facts  to  suggest  that  there  was  any  cleexr  and 
present  danger  to  an  overthrow  of  the  Government  arising 
from  what  Lieutenant  Howe  did.  There  was  no  incitement  to 
overthrow  the  Government  contained  in  what  Lieutenant  Howe 
had  to  say,  either — unless  some  English  teacher  might  have 
been  incited  to  take  him  off  and  attempt  to  teach  him  hpw  to 
spelll  (If  so,  that  hardly  seems  unconstitutional!)  Nor 
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17  U.S.C.M.A.  at  175,  37  C.M.R.  at  439 
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could  it  be  said  that  the  language  of  Lieutenant  Howe's  signs 
had  any  "bad  tendency"  towards  an  overthrow  of  the  Government. 
Finally,  if  one  attempts  to  apply  a balancing  test  to  the  in- 
cident, one  is  hard-pressed  to  find  what  must  be  balanced 
against  Lieutenant  Howe's  right  of  freedom  of  expression — 
at  least  insofar  as  Article  88  is  supposedly  designed  to  pro- 
tect civilian  supremacy  of  the  civilian  Government,  viewed 
in  light  of  this  purpose,  the  balancing  test  comes  out  to 
something  virtually  indistinguishable  (except  linguistically) 
from  the  clear  and  present  danger  test  and  the  incitement  test. 
Thus,  on  the  stated  purpose  of  Article  88,  there  appears  to  be 
no  justification  for  upholding  Lieutenant  Howe's  conviction 
even  factually — much  less  constitutionally.  Accordingly,  the 
Court  of  Military  Appeals  decision  in  Howe  contributed  nothing 
to  offset  the  impression  that  Article  88,  if  indeed  used  for 
its  stated  purpose,  is  indistinguishable  from  the  Sedition  Act 
of  1798  and  is  therefore  equally  unconstitutional. 

In  all  fairness  to  the  Court  of  Military  Appeals,  it 
must  be  said  that  the  court  based  its  decision  in  the  Howe 
case  at  least  in  part  on  a theory  completely  different  from 
that  just  discussed — neunely,  that  Article  88  is  constitution- 
al because  of  its  function  in  the  maintenance  of  military  dis- 
cipline. That  aspect  of  the  opinion  will  be  discussed  in  de- 
tail as  part  of  the  general  discussion  of  military  discipline 
and  its  relation  to  a serviceman's  First  Amendment  rights. 
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later  in  this  paper;  but  even  if  the  Article  can  be  justified 

on  those  grounds,  at  least  it  is  clear  that  the  "man  on  a i- 

white  horse"  theory  is  not  constitutional. ^ 

c.  Censorship  | ' 

Earlier,  under  the  heading  "Security  Censorship,"  De-  ! 

I 1 

partment  of  Defense  Directive  NO.  5320.9,  dated  24  December 
1966,  was  discussed.  There  was  outlined  the  basic  require- 
ment of  the  directive — that  any  book,  article,  speech,  or 
any  other  communication  which  would  be  presented  to  the  pub- 
lic at  large  by  a serviceman,  must  be  presented  to  the  De- 
peirtment  of  Defense  Director  of  Security  Review  or  another 
designated  subordinate  for  prior  clearance.  And  it  was  con- 
cluded that  insofar  as  the  directive  required  such  prior  cen- 
sorship because  of  national  security  interests  as  they  relate 
to  classified  defense  material,  such  censorship  was  constitu- 
tionally permissible.  It  also  was  noted  that  this  scheme  and 
basis  of  censoring  was  specifically  approved  by  the  Court  of 


^^^Every  commentator  who  has  written  on  the  Howe  de- 
cision has  opined  that  not  only  is  the  decision  itself  lack- 
ing in  its  discussion  of  the  constitutional  issues  involved, 
but  also  that  it  is  plainly  wrong  at  least  in  relation  to 
its  reliance  on  the  "man  on  a white  horse"  theory.  See 
Johnson , Military  Discipline  and  Political  Expression;  A New 
Look  at  an  Old  Bugbear.  6 Harv.  Civ.  Rights-Civ.  Lib.  L.  Rev. 
525  (1971)  ; Sherman,  The  Military  CoiJrts  and  Servicemen's 
First  Amendment  Rights.  22  Hastings  L.  J.  325  (1971) ; Note, 
Dissenting  Servicemen  and  the  First  Amendment.  1968  Utah  L. 
Rev.  240;  Koster,  Soldiers  Who  Insult  the  President;  An  Un- 
easy Look  at  Article  88  of  the  Uniform  Code  of  Military  Jus- 


tice. 81  Harv.  L.  Rev.  1697  (1968). 


Military  Appeals  in  United  States  v.  Voorhees.^^^ 

However,  the  directive  goes  on  to  say  that  any  matter 
submitted  may  be  "cleared''  for  dissemination  only  after  it 
has  been  reviewed  not  only  for  security  but  also  "for  con- 
flict with  established  DoD  and  Government  policies  and  pro- 
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grams,"  At  first  blush,  this  "policies  and  programs" 

criterion  would  appear  to  be  an  unconstitutional  limitation 
on  free  speech.  Obviously  it  would  at  least  cut  off  speech 
which  did  not  "conform"  to  such  policies  and  programs.  Fur- 
ther, it  might  "chill"  servicemen's  desires  to  speak,  since 
they  might  not  desire  to  submit  their  real  thoughts  for  cen- 
soring on  the  basis  of  conformity.  Even  a militciry  commenta- 
tor believes  these  criteria  unconstitutional,^^® 

On  the  other  hand,  the  Department  of  Defense  directive 
apparently  does  not  mean  exactly  what  it  says.  It  continues 
in  another  paragraph®^®  that  the  standards  of  review  for  most 
Department  of  Defense  military  and  civilian  personnel  are 
(1)  a matter  of  timing,  to  insure  that  Department  of  Defense 
personnel  with  "inside  information"  do  not  make  a journalistic 
coup ; (2)  not  contrary  to  laws  which  impose  a constitutionally 

®^®See  supra,  n,  475, 

5^'^DoD  Dir,  5320.9,  24  Dec,  1966,  para,  VI, A, 

®^®Erown,  Must  the  Soldier  Be  a Silent  Member  of  Our 
Society?.  43  Mil.  L,  Rev.  71,  94-96  (1969). 

®^®DoD  Dir.  5320.9,  24  Dec,  1966,  para.  VIII. A. 
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permissible  restraint  on  speech;  or  (3)  which  are  "incon- 
sentent  with  proper  ethical  standards,  or  otherwise  incom- 
patible with  the  responsibilities  of  Government  personnel 
. . . Certainly  all  of  these  criteria  appear  to  be  con- 
stitutional, especially  applying  the  job-connected  test  to 
them.  Then  the  directive  goes  on  to  say  that 

Key  DoD  civilian  and  military  officials  may  author 
writings  dealing  with  national  defense  plans,  poli- 
cies, programs,  or  operations  for  exclusive  publica- 
tion under  their  by-lines  only  when  such  material 
is  to  be  published  in  official  publications  of  the 
Department  of  Defense  and  other  Government  agencies, 
service  journals,  house  organs,  recognized  scien- 
tific and  professional  journals,  and  encyclopaedias ,520 

"Key"  officials  are  civilians  in  the  Civil  Service  grade  of 
GS-16  or  higher,  and  military  officers  of  general  or  flag 
rank,  and  "civilian  or  military  personnel  of  lesser  grade 
or  rank  whose  official  assignments  are  of  unusual  prominence 
or  authority. " Further,  provision  is  made  for  application 
for  permission  for  these  "key"  individuals  to  publish  or  speak 
elsewhere  than  in  the  quoted  directive's  limits,  as  an  excep- 
tion to  the  policy.  Thus  it  would  appear  that  it  is  only  to 
this  group  of  "key"  individuals  that  the  "policies  and  pro- 
grams" criteria  really  applies.  The  Department  of  the  Army 
has  implemented  this  Department  of  Defense  directive  to  make 
•clear  the  distinction  between  "key"  officials  and  others.  It 


^^°Id.,  para.  VII. C. 

para.  VII. D.l. 


. 


requires  a security  review  for  all  writings  and  speeches,  but 
it  requires  a review  for  conformity  to  "policies  and  programs" 
only  where  the  individual  concerned  is  a "key"  individual. 

An  initial  point  of  difficulty  here  is  that  the  control 
scheme  which  is  employed — namely  the  regulatory  prohibitions 
and  requirements  involved — do  not  apply  equally  to  all  of 
those  to  whom  they  are  applicable.  If  a "key"  civilian  em- 
ployee violates  the  provisions  of  the  directive,  he  can  be 
fired.  This  is  perhaps  appropriate,  especially  if  his  speech 
or  writing  is  directly  job-connected.  In  contrast,  if  the  in- 
dividual concerned  is  a "key"  military  officer,  not  only  could 
he  be  relieved  from  his  duty  position,  and  perhaps  even  ad- 
ministratively separated  from  the  military  (the  military 
equivalent  to  being  "fired"  for  a "key"  officer),  but  also 
such  a "key"  officer  could  be  tried  by  court-martial  and 
(theoretically)  punished  by  fine,  forfeiture,  or  imprisonment, 
or  some  combination  thereof,  in  addition  to  being  punitively 
separated  from  the  military  ("dismissed"  is  the  term  of  art 
employed  when  an  officer  is  separated  by  means  of  a sentence 
of  a court-martial) . This  difference  in  treatment  is  caused 
by  the  fact  that  Article  92  of  the  Uniform  Code  of  Mxlitjiry 
Justice  makes  it  a criminal  offense  for  a military  officer  to 
violate  a lawful  "general  regulation,"  which  a directive  pub- 
lished by  the  Secretary  of  Defense  clearly  is.  There  is  no 


ViR  360-5,  27  Sept.  1967,  para.  9b(3)  (a)  and  (^  . 
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comparable  statute  relative  to  civilians.  Thus  the  civilian 
can  only  be  fired,  while  the  military  officer  can  either  be 
fired  or  tried  by  court-martial. 

None  of  the  regulations  involved  in  this  discussion 
articulates  a theory  for  the  above  scheme.  However,  the  only 
theory  which  comes  to  mind  is  again  the  "man  on  a white  horse" 
theory — the  desire  to  insure  that  the  civilian  Government  re- 
mains superior  to  the  military  by  effecting  controls  over  what 
"key"  military  employees  write  and  say.  It  is  thus  interest- 
ing to  note  that  the  "key"  officials  here  involved  are  the 
same  group  of  officials  to  whom  some  have  argued  that  Article 
88  of  the  Uniform  Code  should  apply.  But  viewed  in  this  light, 
what  is  really  being  prohibited  is  the  criticism  of  established 
"policies  and  programs";  it  is  clear  from  the  language  of  the 
directive  that  statements  which  conform  to  the  policies  and 
programs  in  question  will  be  granted  clearance.  Thus  all  that 
has  been  said  before  concerning  the  factual  ineffectiveness  of 
prohibitions  on  speech  as  a means  actually  to  prevent  a mili- 
tary takeover  of  the  Government  apply  to  this  case  as  well, 
and  it  need  not  be  repeated.  Hence  the  "policies  and  pro- 
grams" restriction  as  it  applies  to  "key"  individuals  amounts 
to  no  more  than  an  administratively-imposed  sedition  act  simi- 
lar to  that  of  the  unconstitutional  1798  Act. 

It  is  interesting  to  note  that  when  the  Court  of  Mili- 
tary Appeals  considered  the  Voorhees  case,  the  Army  regulation 
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in  force  then  did  not  contain  a "key"  officials  provision, 
but  instead  required  all  speeches  and  writings  by  military 
personnel  of  any  rank  or  grade  to  conform  to  "policy. 

How  did  the  Co\xrt  of  Military  Appeals  react  to  this  pro- 
vision? 


Unfortunately  it  is  not  completely  clear  just  what 

\ 

the  court's  views  were  in  this  regard.  Perhaps  the  major 
basis  for  the  court's  reversal  of  the  Voorhees  conviction 
was  an  apparent  discrepancy  between  the  Army  regulation  and 
the  directives  the  Army  had  received  from  the  Secretary. 

Those  directives  required  a review  only  for  "security." 

Thus  it  could  be  said  that  the  Army's  extension  of  its  re- 
view criteria  to  include  "policy"  as  well  was  unauthorized, 
since  it  had  not  been  furnished  that  criterion  by  higher  au- 
thority. On  the  other  hand,  there  are  intimations  that  the 
court  simply  avoided  this  problem  by  reading  the  "policy" 
criterion  as  a mere  elaboration  of  the  "security"  criterion — 
or,  phrased  differently,  that  the  court  interpreted  "policy" 
in  this  context  to  mean  only  a special  kind  of  national  security. 
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523ipjje  Army  regulation  in  effect  at  the  time  of  the 
Voorhees  case  also  required  clearance  for  "propriety."  The 
current  version  of  the  Army's  implementing  regulation  also 
requires  review  for  "accuracy  and  propriety."  AR  360-5, 

27  Sep.  1967,  para.  9b(3) (c) . However,  the  current  para- 
graph now  states  that  the  review  for  "accuracy  and  pro- 
priety" is  "purely  advisory  in  nature,  and  will  be  identi- 
fied as  such.  The  final  decision  in  matters  of  accuracy, 
style,  and  good  taste  rests  with  the  author."  Consequent- 
ly, this  standard  for  review  is  not  a restraint  on  speech. 
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However,  the  final  thrust  of  the  decision  was  to  remand  the 
case  for  a new  trial  on  the  basis  of  resolving  the  possible 
ultra  vires  question;  but  since  the  Army  dismissed  the  charges 
and  never  held  the  rehearing,  the  issue  has  never  been  re- 
solved. Additionally,  it  must  be  noted  that  the  court's  com- 
position has  changed  radically  since  1954  when  voorhees  was 
decided,  with  only  Judge  Quinn  still  on  the  bench  at  the  pres- 
ent, In  the  interim,  the  court  has  made  strong  pronouncements 
concerning  a serviceman's  right  of  free  speech,  particularly 
those  quoted  earlier  on  page  247,  Thus  it  would  appear  that 
by  one  device  or  another — either  by  interpreting  the  regula- 
tion to  be  constitutional  by  having  it  apply  to  national  secu- 
rity, internal  management  controls,  or  other  lawful  restric- 
tions on  speech;  or  by  simply  declaring  the  "policies  and  pro- 
grams" criterion  constitutionally  invalid — the  Court  of  Mili- 
tary Appeals  might  protect  a serviceman's  right  to  free  speech 
in  this  instance, 

d.  Conclusions  Concerning  internal  Security  and 
Freedom  of  Speech 

There  is  no  reason  why  the  sedition  portions  of  the 
Smith  Act  or  any  other  civilian  law  which  would  be  applicable 
to  servicemen  should  apply  to  them  more  stringently  than  to 
other  citizens,  simply  because  they  are  servicemen.  Converse- 
ly, to  whatever  extent  those  laws  are  deemed  constitutional, 

524 

See  supra,  n.  476. 
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they  certainly  may  be  used  to  limit  the  speech  of  service-  'f 

^ i' 

men  as  well  as  anyone  else. 

This  line  of  reasoning  does  not  apply  to  the  military 
sedition  act  contained  in  Article  94(a) (2)  of  the  Uniform  I 

i 

Code  of  Military  Justice,  since  that  provision  applies  only  * 

to  servicemen.  But  given  the  ability  of  the  military  to  take 
over  the  civilian  Government  and  the  American  fear  of  that 

possibility,  it  certainly  is  not  unreasonable  to  include  such  ) 

a prohibition  in  the  military  code.  Particularly  is  this  true 
when  the  provision  itself  requires  some  kind  of  action  and 
does  not  depend  on  expression  alone. 

On  the  other  hand,  there  are  serious  constitutional 
problems  concerning  Article  88  of  the  Uniform  Code,  contempt 
towards  officials,  and  Department  of  Defense  Directive  No. 

5320.9,  the  censorship  directive.  Article  88  specifically 
prohibits  speech,  and  only  speech.  It  cannot  possibly  ac- 
complish its  purported  goal,  namely,  prohibiting  a military 
takeover  of  the  civilian  Government,  only  by  limiting  speech. 

The  same  is  true  of  the  "policies  and  programs"  criterion 
in  the  Department  of  Defense  directive.  They  limit  only 
speech.  To  the  extent  that  the  "policies  and  programs"  pro- 
visions apply  only  to  "key"  officials,  their  only  legitimate 
intent  could  be  to  prohibit  a military  takeover  of  the  civil- 
ian Government.  But,  like  Article  88  of  the  Uniform  Code, 
that  legitimate  intent  cannot  be  accomplished  only  by  pro- 
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hiblting  speech.  Thus,  when  both  Article  88  cind  the  Depart- 
ment of  Defense  directive  fail  to  accomplish  their  purported 
intent,  they  constitute  nothing  more  than  a restatement  of 
the  Sedition  Act  of  1798.  And,  like  that  act,  they  are  un- 
constitutional.^^^ 


3.  Good  Order  and  Discipline 

Numerous  comments  concerning  discipline  and  its  role 
within  the  military  have  been  made  previously  in  this  paper 
and  need  not  be  repeated  here.  Suffice  it  to  say  that  good 


discipline  within  the  military  is  required  because  it  engen- 
ders obedience  of  lawful  orders  and  thus  serves  as  the  founda- 
tion for  the  efficient  operation  of  what  can  be  a most  un- 
pleasant business.  Thus  it  is  one  of  the  major  justifica- 
tions for  many  differences  between  military  and  civilian  life — 
and  not  only  in  relation  to  constitutional  issues.  However, 
mention  must  be  made  at  this  point  of  the  relationship  between 
good  order  and  discipline. 

The  military  looks  upon  good  order  in  the  way  it  looks 
upon  snappy  saluting — it  is  both  an  indicator  of  and  a direct 
cause  of  good  discipline.  A riotous  mob  is  not  disciplined, 
nor  could  it  be  brought  to  disciplined  behavior  without  stren- 


^^^It  is  not  intended  to  be  asserted  that  the  censor- 
ing provisions  of  DoD  Dir.  5320.9  as  they  apply  to  security, 
internal  management  controls,  and  other  legally-imposed  re- 
straints on  speech  are  invalid;  here,  only  the  "policies  and 
programs"  criterion,  as  it  applies  to  "key"  officials,  is 
the  issue  of  suggested  unconstitutionality. 
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uous  effort.  The  military  cannot  afford  to  expend  that  ef- 
fort in  times  of  national  crisis.  And  since  the  military 
must  operate  on  the  assumption  that  any  moment  might  be  the 
moment  of  national  crisis  when  its  services  are  demanded, 
it  cannot  brook  discord  and  disharmony  within  its  ranks. 

Calm — ^paraphrased  as  "good  order" — must  prevail.  Thus  a 
simple  breach  of  the  peace  within  the  military  environment 
is  considered  directly  detrimental  to  good  military  disci- 
pline. In  fact,  the  two  concepts  are  so  intertwined  as  to 
be  virtually  inseparable;  at  least  the  so-called  "general 
article"  of  both  the  Articles  of  War  and  the  Uniform  Code 
of  Military  justice  proscribe  conduct  "to  the  prejudice  of 
good  order  and  discipline"  within  the  military.  It  also  is 
interesting  to  note  that  the  two  are  always  joined  conjunc- 
tively, as  "good  order  and  discipline. " 

To  these  considerations  must  be  added  that  of  morale. 
The  military  considers  the  morale  of  its  servicemen  as  being 
another  factor  which  is  both  indicative  of  and  which  direct- 
ly contributes  to  good  military  discipline.  Frequently  one 
sees  this  concept  in  the  French,  "esprit  de  corps."  The  con- 
cept implies  that  in  order  to  achieve  that  degree  of  willing- 
ness required  for  true  military  discipline,  there  must  be  some 
kind  of  motivation  within  the  serviceman.  Or,  phrased  dif- 
ferently, his  morale  must  be  high.  And  in  addition  to  the 

^^^U.C.M.J.,  Art.  134. 


high  morale  of  the  Individual,  the  morale  of  the  group  con- 
cerned (the  "corps”  In  "esprit  de  corps")  must  be  high. 

It  Is  Immediately  apparent  that  the  full  exercise  of 
one's  freedom  of  expression  could  easily  dispel  calm.  Also 
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certain  speech  could  breed  dissatisfaction  to  the  point  where 
morale  would  be  low.  In  either  case,  military  discipline  would 
decline.  And  further.  It  also  Is  clear  that  some  speech — such 
as  calling  one's  superior  commander  a vulgar  name — Is  directly 
destructive  of  good  discipline.  On  the  other  hand,  unless  ser- 
vicemen have  some  right  to  speak,  the  First  Amendn\ent  would  be 
totally  Inapplicable  to  the  military  situation.  But  recent 
holdings  by  the  Court  of  Military  Appeals  make  it  plain  that 
the  First  Amendment  does  apply  to  servicemen. In  addition, 
the  Supreme  Court  has  held  that  even  though  some  speech  be  an- 
noying or  even  strong  so  that  it  evokes  strong  reactions,  it 

528 

nonetheless  has  protection  at  least  to  some  degree.  There- 

fore, the  old  issue  of  where  to  draw  the  line  between  these 
considerations  becomes  the  problem — to  what  extent  can  the 
military  restrict  the  full  exercise  of  a serviceman's  right 
to  freedom  of  expression,  in  the  name  of  good  order  and  dis- 
cipline, and  morale? 


527united  States  v.  Daniels,  19  U.S.C.M.A.  529,  42 
C.M.R.  131  (1970);  United  States  v.  Harvey,  19  U.S.C.M.A. 
539,  42  C.M.R.  141  (1970). 


Terminiello  v.  Chicago,  337  U.S.  1,  4-5  (1949) 
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a.  Mutiny 

The  ultimate  act  against  military  command,  discipline, 
and  control  is  the  act  of  mutiny.  It  is  proscribed  by  Arti- 
cle 94(a) (1)  of  the  Uniform  Code  as  follows: 

(a)  Any  person  subject  to  this  chapter  who — 

(1)  with  intent  to  usurp  or  override  lawful  mili- 
tary authority,  refuses,  in  concert  with  any  other  per- 
son, to  obey  orders  or  otherwise  do  his  duty  or  creates 
any  violence  or  disturbance  is  guilty  of  mutiny  .... 

The  discussion  of  this  offense  contained  in  paragraph 
173^  of  the  Manual  for  Courts-Martial  shows  that  the  offense 
of  mutiny  can  be  committed  in  either  one  of  two  ways.  First, 
there  is  the  active  type,  where  the  individuals  concerned, 
with  the  requisite  intent,  create  "any  violence  or  disturb- 
ance." Second,  there  is  the  more  passive  kind,  where  the  in- 
dividuals concerned,  again  having  the  requisite  Intent,  refuse 
"to  obey  orders  or  otherwise  do  [their]  duty." 

The  first  of  the  ways  listed  in  which  mutiny  can  be  com- 
mitted gives  no  First  Amendment  difficulties,  since  it  clearly 
restricts  only  actions.  The  second  type,  however,  could  easily 
be  committed  by  the  individuals  concerned  simply  expressing  the 
opinion  that  they  would  not  "obey  orders  or  otherwise  do  [their] 
duty."  However,  a purely  verbal  refusal  is  not  the  real  evil 
which  the  statute  attacks;  it  is,  rather,  the  fact  that  the  in- 
dividuals do  not  act  as  directed  by  competent  authority.  Thus 

this  type  of  mutiny  offense  should  also  be  categorized  as  "ac~ 

529 

tion" — in  the  negative  sense — instead  of  "expression." 

529Because  any  other  willful  refusal  to  obey  military 
orders,  as  well  as  the  simple  disobedience  (nonfeasance)  there- 


4 

I 


i 


320 


! 

i 


i 


Viewed  In  this  light,  what  either  aspect  of  the  mutiny 
offense  requires  is  action,  not  expression.  And  therefore  it 
is  clear  that  such  conduct  is  not  protected  by  the  First  Amend- 
ment. 


b.  Disrespect  Offenses 

(1)  Article  88,  Uniform  Code  of  Military  Justice 
Earlier  in  this  discussion,  under  the  heading  "Internal 
Security,"  Article  88  of  the  Uniform  Code  was  discussed  in  re- 
lation to  its  purported  function  of  preventing  a military  take- 
over of  the  civilian  Government,  it  was  concluded  that  it  could 
not  actually  accomplish  that  purpose  by  limiting  speech  alone 
and,  accordingly,  that  it  amounted  to  nothing  but  an  unconsti- 
tutional sedition  law — at  least  in  relation  to  its  intended 
purpose. 

However,  it  also  was  noted  earlier  that  when  the  Court 
of  Military  Appeals  addressed  itself  to  the  issue  of  the  con- 

corv 

stitutionality  of  Article  88  in  United  States  v.  Howe.  ' it 


of,  would  fall  into  the  category  of  the  same  kind  of  non- 
action, no  discussion  of  those  military  offenses  involving 
the  refusal  or  simple  disobedience  of  orders  will  be  made. 
The  offenses  involved  are  proscribed  by  U.C.M.J.,  Arts. 
90(2),  91(2),  and  92(1)  and  (2).  It  should  be  noted  that 
in  order  to  be  found  guilty  of  any  of  these  offenses,  the 
Government  must  prove  that  the  order  allegedly  violated  is 
lawful.  Thus  if  the  accused  could  raise  any  First  Amend- 
ment defense  under  one  of  the  theories  discussed  elsewhere 
in  this  paper,  the  constitutional  issue  could  be  raised. 
But,  assuming  the  order  to  be  "lawful"  in  the  constitution- 
al sense,  neither  a v;illful  refusal  nor  a simple  disobed- 
ience is  protected  on  First  Amendment  grounds. 

supra,  n.  508. 
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determined  that  the  article  was  constitutional  not  only  on 
the  "man  on  a white  horse"  theory  but  also  on  a theory  that 
the  article  assisted  in  the  maintenance  of  military  disci- 
pline. While  the  article  might  indeed  be  unconstitutional 
if  viewed  from  one  angle,  if  viewed  from  another  it  is  con- 
stitutional, it  should  be  allowed  to  stand. Hence  the 
validity  of  the  argument  that  the  article  assists  in  the 
maintenance  of  military  discipline  must  be  examined. 

The  facts  in  the  Howe  case  were  outlined  earlier  in 
detail;  briefly  to  recount  them  again  for  the  purposes  of 
this  discussion.  Lieutenant  Howe  carried  a badly  misspelled 
placard  in  a public  demonstration  off  the  military  installa- 
tion, off  duty,  and  dressed  in  civilian  clothes.  The  sign 
in  effect  called  then-President  Johnson  a "petty,  ignorant. 
Fascist"  and  attacked  his  Vietnam  policy. 

The  Court  of  Military  Appeals'  disposition  of  this 
theory  of  constitutionality  of  Article  88  is  almost  as  brief 
as  its  comments  concerning  the  "man  on  a white  liorse"  theory. 
The  court  said  concerning  discipline  that 

The  evil  which  Article  88  of  the  Uniform  Code 
. . . seeks  to  avoid  is  the  impairment  of  discipline 
and  the  promotion  of  insubordination  by  an  officer 
of  the  military  service  in  using  contemptuous  wrds 
toward  the  Chief  of  State  and  the  Commander -in-Chief 
of  the  Land  and  Naval  Forces  of  the  United  States 
....  We  need  not  determine  whether  a state  of 


^^^Ely,  Legislative  and  Administrative  Motivation  in 
Constitutional  Law,  79  Yale  L.J.  1205  (1970) . 
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war  presently  exists.  We  do  judicially  know  that 
hundreds  of  thousands  of  members  of  our  military 
forces  are  committed  to  combat  in  Vietnam,  casual- 
ties among  our  forces  are  heavy,  and  thousands  are 
being  recruited,  or  drafted,  into  our  armed  forces. 

That  In  the  present  times  and  circumstances  such 
conduct  by  an  officer  constitutes  a clear  and  pres- 
ent danger  to  discipline  within  our  armed  services, 
under  the  precedents  established  by  the  Supreme 
Court,  seems  to  require  no  argument. 532 

Critics  have  taken  the  court  severely  to  task  for  what 

they  consider  a rather  cavalier  conclusion  that  Lieutenant 

Howe's  conduct  created  a clear  and  present  danger  to  military 

discipline. However,  before  examining  that  conclusion  in 

somewhat  more  detail  than  did  the  court,  brief  mention  must 

be  made  of  the  court's  use  of  the  clear  and  present  danger 

test  in  the  Howe  case,  for  it  has  been  criticized  for  that 
534 

as  well.  Would  another  test  be  more  desirable,  or  perhaps 

more  accurate?  it  is  submitted  that  none  would,  under  the 
facts  involved,  or  indeed  in  any  case  where  the  issue  is  mili- 
tary discipline. 

If  one  were  to  consider  an  incitement  test,  the  issue 
in  relation  to  discipline  %vould  be  whether  Lieutenant  Howe's 
conduct  "incited"  bad  discipline.  In  essence,  that  is  saying 
nothing  different  from  saying  that  his  conduct  was  a clear 


552i7  u.S.C.M.A.  at  173,  174;  37  C.M.R.  at  437,  438. 
533 

See  sunra.  n.  515. 

^^'^Sherman,  The  Military  Courts  and  Servicemen's  First 
Amendment  Rights,  22  Hastings  L. J.  325,  367-368  (1971) . 
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and  present  danger  to  good  discipline.  If  one  takes  a balan- 
cing test,  the  same  conclusion  arises — it  is  virtually  indis- 
tinguishable from  a clear  and  present  danger  test  in  the  con- 
text of  military  discipline.  The  interests  to  be  balanced  on 
the  lieutenant's  side  would  be  his  right  to  express  his  views 
in  a manner  which  was  less  than  respectful  to  the  President. 

On  the  other  side  would  be  the  Government's  interest  in  the 
maintenance  of  good  military  discipline.  Only  if  the  lieu- 
tenant's expression  constituted  some  kind  of  very  real — "clear 
and  present"? — danger  to  that  discipline  could  the  Government's 
interest  be  said  to  outweigh  the  lieutenant's  right  to  speak 
his  mind  freely.  Thus  in  the  situation  where  the  issue  is 
military  discipline,  the  Court  of  Military  Appeals ' articula- 
tion of  the  problem  in  terms  of  the  clear  and  present  danger 
test  is  as  meaningful  a formulation  of  the  problem  as  any 
other  test,  and  perhaps  it  even  states  more  clearly  and  forth- 
rightly the  essence  of  the  actual  problem. 

Was  there,  then,  any  clear  and  present  danger  to  good 
military  discipline  which  Lieutenant  Howe's  conduct  posed — 
or  at  least  was  the  danger  sufficient  to  curtail  his  right  to 
free  speech?  The  military  would  most  assuredly  contend  that 
the  answer  is  "yes" — and  the  Court  of  Military  Appeals  felt 
that  the  point  was  so  clear  that  it  did  not  demand  discussion 
at  all. 

The  theory  centers  on  discipline,  clearly  a job-connected 
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concept  in  relation  to  a serviceman.  The  theory  is,  simply, 
that  discipline  is  a state  of  mind,  which  implies  the  willing 
and  cheerful  obedience  of  lawful  commands,  if  one  treats  a 
superior  officer  contemptuously  or  with  other  kinds  of  dis- 
respect, that  conduct  is  indicative  of  the  likelihood  that 
the  individual  concerned  may  not  follow  his  superior's  orders, 
if  it  were  required  that  he  do  so.  It  is  not  human  nature  to 
be  fully  obedient  to  one  to  whom  one  feels  disrespect  and  con- 
tempt. Further,  the  argument  extends  beyond  one  to  whom  the 
individual  must  be  directly  obedient.  VJhen  one  is  disrespect- 
ful to  any  superior  officer,  whether  in  the  "chain  of  command" 
over  the  individual  concerned  or  not,  that  disrespect  indicates 
the  likelihood  that  military  orders  in  general  will  be  dis- 
obeyed by  the  individual.  Indeed,  the  more  remote  the  officer 
involved  is  from  the  individual  who  is  disrespectful,  the  more 
it  could  be  contended  that  the  individual  would  be  likely  to  dis- 
obey military  orders  emanating  from  any  lawful  source.  Thus 
at  whatever  level  concerned,  disrespect  is  indicative  of  a 
breakdown  in  military  discipline. 

Further,  if  the  disrespect  were  permitted  to  stand  un- 
punished, the  offender  might  also  get  the  idea  that  he  could 
disobey  lawful  superior  orders  with  impunity.  Considering  the 
possible  cost — in  human  life,  especially — that  such  an  atti- 
tude could  cause,  it  cannot  be  nurtured  by  allowing  disrespects 
to  go  unpunished.  The  theory  that  punisliment  of  disobediences, 
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if  they  indeed  occur,  is  sufficient  to  deal  with  the  evil  is 
Incorrect.  It  is  the  individual's  state  of  mind — his  "state 
of  discipline,"  if  you  will — which  is  at  stake.  Punishing 
after-the-fact  disobediences  will  not  secure  that  before-the- 
fact  mental  attitude  which  is  so  vital.  Also,  if  a disre- 
spect were  allowed  to  go  unpunished,  and  if  others  were  privy 
to  the  disrespect  and  the  fact  that  it  went  unpunished,  those 
others  might  conclude  that  they  too  could  disobey  orders  with 
impunity.  The  likelihood  that  this  result  might  ultimately 
cost  human  life  makes  it  mandatory  that  no  one  get  the  idea, 
even  indirectly,  that  the  disobedience  of  lawful  orders  will 
go  unpunished. 

Finally,  it  should  be  noted  that  in  most  disrespect 
situations  the  disrespectful  language  is  not  really  intended 
to  communicate  anything;  usually,  the  individual  concerned 
is  simply  venting  his  emotions.  Lieutenant  Howe  could  cer- 
tainly have  communicated  his  political  sentiments  without 
calling  President  Johnson  a "petty,  ignorant  Fascist."  if 
Lieutenant  Howe,  and  others,  are  to  be  disciplined  members 
of  the  military,  they  must  learn  to  svibordinate  their  emo- 
tions to  the  military  mission  and  to  the  orders  received  in 
furtherance  thereof.  It  is  this  concept  which  is  involved 
in  prohibiting  disrespect  towards  superiors,  as  well  as  the 
other  considerations  mentioned. 

Thus  the  entire  area  is  one  where  the  prohibitions  in' 

( 
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volved  are  demanded  by  the  possible  adverse  military  conse- 
quences. And  it  is  the  danger  of  these  "consequences"  which 
the  Court  of  Military  Appeals  saw  as  being  so  clear  and  pres- 
ent that  it  demanded  no  further  discussion. 

Approaching  this  problem  from  the  expression-action 
theory,  it  might  be  argued  that  all  forms  of  disrespect, 
verbal  or  otherwise,  do  not  usually  have  as  their  purpose 
that  of  communicating  opinions  about  the  other  individual  in- 
volved; Instead,  their  purpose  is  to  insult  that  individual. 
Thus  it  could  be  argued  that  they  are  not  really  expression 
but  are  action;  indeed,  why  should  there  be  a legal  distinc- 
tion between  a contemptuous  failure  to  salute  (clearly  action^ 
and  contemptuous  language,  when  it  is  the  disrespect  and  not 
the  manner  in  which  it  is  conveyed  which  is  the  real  issue? 

Of  course  one  could  contend  that  both  the  contemptuous  salute 
and  the  contemptuous  language  are  expression,  and  they  are  in- 
deed intended  to  communicate  exactly  what  they  do  convey — 
that  the  individual  does  not  respect  the  superior  involved. 

But  if  this  is  the  case,  then  one  must  revert  to  the  clear 
and  present  danger  test  and  conclude  that  the  danger  is  simply 
too  great  in  the  military  context  to  allow  the  expression  to 
be  constitutionally-protected. 

It  is  worthwhile  at  this  point  to  note  that  through  an 
extensive  emalysis  of  all  the  prosecutions  under  Article  88 
and  its  predecessors,  Mr.  Kester  in  his  article  in  the  Harvard 
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53  5 

Law  Review  came  to  some  interesting  conclusions.  It  was 

said  earlier  that  he  concluded  that  Article  88  was  never 
really  used  to  prosecute  the  "man  on  a white  horse."  What, 
then,  was  it  used  for?  Mr.  Kester  says 

Instead  of  chastising  insubordinate  generals, 
the  article  has  usually  served  as  an  extra  prop 
for  the  Army's  already  formidable  system  of  in- 
ternal discipline,  and  a rather  superfluous  prop 
at  that.  Had  historical  accident  not  made  con- 
temptuous language  against  civilian  officials  a 
specific  offense,  no  doubt  the  Army  would  not  have 
hesitated  to  prosecute  such  conduct  under  the  gen- 
eral article  [now  Article  134]-- which  punishes  con- 
duct "to  the  prejudice  of  good  order  and  discipline," 
conduct  tending  to  bring  discredit  on  the  armed 
forces,  and  noncapital  crimes  not  specified  else- 
where in  the  code — or,  where  possible,  as  "conduct 
unbecoming  an  officer  and  a gentleman"  [now  Article 
133],  Such  was  the  course  followed  throughout  the 
years  by  the  Navy,  which  lacked  a specific  prohibi- 
tion in  the  articles  by  which  it  was  governed  be- 
fore 1951.536 

It  is  apparent  from  the  foregoing  passage  that  Mr. 
Kester  does  not  accept  the  disciplinary  theory  as  a basis 
for  Article  88 's  constitutionality.  Instead,  he  character- 
izes the  disciplinary  argiament  as 

a sort  of  disciplinary  domino  theory;  since  ef- 
fectiveness of  the  Army  depends  on  discipline,  and 
discipline  involves  obedience  and  respect  towards 
one's  superiors,  therefore  it  is  essential  that  no 
word  of  disrespect  toward  the  ultimate  superior, 
the  Commander-in-Chief , be  tolerated. 537 

Although  obviously  intended  by  Mr.  Kester  to  be  a telling. 


535see_supra,  n.  503. 

536j^Qgter,  81  Harv.  L.  Rev.  at  1734  (footnote  omitted)  . 
at  1753. 
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adverse  criticism  of  the  disciplineiry  argument  involved  here, 
his  last-quoted  language  succinctly  and  accurately  states  the 
proper  disciplinary  theory — despite  the  rather  unappetizing 
nomenclature  of  it  being  a "disciplinary  domino  theory," 
However,  he  is  simply  wrong  when  he  says  that  Article  88  is 
a "superfluous  prop"  to  the  military  discipline  system,  es- 
pecially when  he  himself  notes  that  the  Navy  used  the  general 
article  prior  to  Article  88  being  made  directly  applicable 
to  it.  If  Article  88  is  indeed  superfluous,  why  did  the  Navy 
use  a substitute  for  all  those  years? 

The  critical  point  is  the  fact  that  there  simply  is  no 
way  other  than  through  the  general  article  that  an  offense  of 
"disrespect"  towards  the  President  can  be  punished.  This  is 
because  disrespect  towards  a superior  commissioned  officer 
under  Article  89  of  the  Uniform  Code  requires  that  that  su- 
perior be  exactly  what  is  stated — a superior,  commissioned 
military  officer.  This  is  clearly  the  intent  of  Article  89' s 
language,  and  it  is  reinforced  by  the  definition  of  "commis- 
sioned" contained  in  Article  1(5)  of  the  Code.  The  general 
articles  could  indeed  be  used  in  this  case,  since  it  is  tlie 
military  theory  that  good  order  and  discipline  are  prejudiced 
by  such  disrespects;  but  the  military  is  always  highly  criti- 
cized for  the  "vagueness"  and  "overbreadth"  of  the  general 
articles,  is  it  not  better  specifically  to  state  the  offense, 
as  has  been  done  in  Article  88? 


One  other  consideration  is  also  important,  if  the  ulti- 
mate goal  of  Article  88  is  to  assure  continued  civilian  supre- 
macy and  control  over  the  military,  should  not  disrespects  to 
those  civilians  who  are  in  actual  control  be  brought  within 
the  military  framework  of  discipline?  If  the  civilians  who 
actually  control  the  military  were  left  outs ide  its  disci- 
plinary scheme,  servicemen  could  be  misled  into  thinking  that 
they  were  not  really  a part  of  that  control -scheme  established 
by  the  Constitution.  Thus  while  the  "man  on  a white  horse" 
theory  may  be  invalid  to  maintain  that  supremacy,  the  disci- 
plinary theory  of  Article  88  might  actually  accomplish  it. 

However,  all  of  this  seems  to  beg  the  question,  since 
the  real  issue  is  whether  an  offense  of  contempt  towards  of- 
ficials is  constitutional,  regardless  of  whether  a specific 
article  or  the  general  article  is  used  as  the  basis  for  prose- 
cution. Thus  the  real  question  at  this  point  is,  can  Article 
88  be  sustained  on  a disciplinary  theory? 

Mr.  Kester  answers  "no."  He  asserts  that  the  President 

and  other  similar  civilian  officials  are  simply  "too  remote" 

from  an  individual  like  Lieutenant  Howe,  and  therefore  Mr, 

Kester  would  contend  that  the  application  of  Article  88  should 

be  limited  to  those  superiors 

with  whom  [the  offender]  can  be  expected  to  come  in 
contact  ....  [w]hether  the  required  obedience 
will  be  affected  at  all  by  statements  of  dislike 
towards  a remote  political  figure  with  whom  the 
speaker's  relation  is  little  more  than  an  abstrac- 
tion is  at  least  problematical, 538 


X 
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In  the  first  place,  vis-a-vis  anv  serviceman,  the  Presi- 
dent is  not  solely  a "political  f igvire" ; he  also  is  that  ser- 
viceman's Commander-in-Chief . Every  unit  orderly  room  (at 
least  in  the  Army)  posts  pictures  of  the  "chain  of  command" 
so  that  each  serviceman,  regardless  of  rank,  will  know  where 
the  orders  come  from.  And  always  at  the  top  of  the  pyramid 
is  a picture  of  the  President,  then  the  Secretary  of  Defense, 
the  Secretary  of  the  service  concerned,  and  (usually)  the 
chief  military  officer  in  the  "chain"  (such  as  the  Army  Chief 
of  Staff) . Certainly  it  could  not  be  contended  that  the  civil- 
ian officials  involved  are  any  more  "remote"  from  most  service- 
men than  the  head  of  their  military  service,  such  as  the  Army 
Chief  of  Staff  for  Army  servicemen.  Yet  it  is  clear  beyond 
question  that  the  Army  Chief  of  Staff  is  a superior  commis- 
sioned officer  of  any  Army  member,  and  that  any  disrespect 
towards  him  could  be  punished  under  Article  89  of  the  Code, 

If  Mr.  Kester's  "too  remote"  theory  were  accepted,  any  dis- 
respect prosecution  under  Article  89  towards  "remote"  super- 
ior military  officers  would  have  to  be  abandoned  as  well. 

Where  would  the  line  be  drawn?  How  remote  is  "too"  remote? 

The  "too  remote"  argument  also  fails  to  consider  one 
other  critical  factor:  All  service  regulations  are  published 
at  departmental  level,  "by  order  of"  the  Secretary  concerned. 
While  other  regulations  (largely  supplementary  to  the  depart- 
mental ones)  may  be  published  by  military  headquarters,  such 
supplementary  directives  cannot  conflict  with  those  originat- 
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has  no  relation  to  discipline.  The  same  problem  results  from 
the  unfortunate  overly-broad  language  of  the  article  as  it 
proscribes  contemptuous  words  towards  the  Secretaries  of  all 
the  military  departments,  or  towards  the  Secretary  of  the 
Treasury.  Certainly  an  Army  officer  has  no  command  relation- 
ship to  the  Secretary  of  the  Navy.  Thus  being  disrespectful 
towards  a designated  civilian  official  who  has  no  military 
command  authority  over  the  individual  concerned  has  no  rela- 
tion to  the  discipline  of  that  serviceman. 

Perhaps  one  way  that  Article  88  could  be  "saved"  on  a 
purely  disciplinary  theory  would  be  to  amend  its  language  to 
prohibit  contemptuous  words  only  towards  "the  President,  the 
Secretary  of  Defense,  and  the  Secretary  of  the  military  de- 
partment to  which  the  individual  is  assigned  to  duty,  or 
towards  the  Secretary  of  the  Treasury  in  time  of  peace  if 
^-he  individual  is  assigned  to  duty  in  the  United  States  Coast 
Guard."  Alternatively,  Article  89 's  disrespect  towards  mili- 
tary superior  officers  could  be  redrafted  to  read  "superior 
commissioned  military  officer  or  superior  civilian  official 
exercising  military  control  over  the  accused." 

In  addition,  there  is  another  difficulty  with  the  dis- 
ciplinary theory  as  a constitutional  foundation  to  support 
Article  88.  It  amounts  to  an  equal  protection  argument:  If 
the  "disciplinary  domino  theory"  is  accurate — and  the  military 
could  certainly  say  that  it  is,  despite  the  linguistics  in- 
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volved — then  should  not  the  provisions  of  Article  88  apply  to 
all  servicemen,  regardless  of  rank?  How  can  it  be  justified 
that  Article  88  applies  only  to  commissioned  officers?  Is 
that  an  example  of  the  "too  remote"  theory  in  operation?  En- 
listed men,  noncommissioned  and  petty  officers,  and  warrant 
officers,  are  all  subject  to  the  same  disciplinary  require- 
ments as  commissioned  officers.  Thus  if  the  disciplinary  the- 
ory has  any  real  validity,  must  it  not  apply  to  everyone?  But 
since  Congress  specifically  excluded  enlisted  men  from  Article 
88  in  the  1950  revision  of  the  Articles  of  War,  which  resulted 
in  the  Uniform  Code  of  Military  Justice,  does  that  make  the 
disciplinary  theory  untenable? 

All  the  above  points  could  be  used  to  make  an  equal  pro- 
tection argument  against  the  validity  of  Article  88.  On  the 
other  hand,  there  are  numerous  examples  in  military  law  where 
officers  and  enlisted  men  are  treated  differently.  The  most 
obvious  exaitple  is  Article  133  of  the  Uniform  Code,  which  pro- 
scribes conduct  "unbecoming"  a commissioned  officer,  for  which 
there  is  no  comparable  offense  pertaining  to  enlisted  men  or 
warrant  officers.  Another  significant  difference  is  that  en- 
listed men,  noncommissioned  officers,  and  warrant  officers, 
may  all  be  punished  by  the  issuance  of  a bad  conduct  or  dis- 
honorable discharge  as  a sentence  of  a court-martial,  if  au- 
thorized for  the  conviction  of  the  particular  offense  in  ques- 
tioii.  Commissioned  officers,  on  the  other  hand,  are  "dis- 
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M.C.M.,  para,  126e.  For  a complete  list  of  those 
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; ^ missed.  Fvirther,  commissioned  officers  may  be  punitively 

i dismissed  upon  conviction  of  any  offense  under  the  Uniform 

' i Code,  if  tried  by  a general  court-martial — regardless  of  whe- 

[ 

i 1 ther  an  enlisted  man  or  weirrant  officer  could  be  punitively 

' discharged  for  committing  the  identical  offense. More- 

over, there  are  even  differences  between  certain  kinds  of  com- 
missioned officers,  notably  those  contained  in  Article  67(b) (1) 
of  the  Unifonti  code.  That  article  requires  automatic  review 
of  any  conviction  of  a general  or  flag  (meaning  a Navy  admiral) 
officer,  regardless  of  the  sentence  imposed  by  the  court. 

I Other  commissioned  officers,  and  all  enlisted  men  and  warrant  ' 

I officers,  only  have  the  right  to  request  the  Court  of  Military 

i I 

Appeals  to  review  their  sentences,  and  then  only  if  the  sen- 

j I 

tence  includes  a punitive  separation  from  the  service  or  con-  ‘ 

i 

I fineraent  for  one  year  or  more.  (A  death  sentence  is  auto- 

matically reviewed,  regardless  of  the  rank  of  the  offender.) 

These  examples  illustrate  that  military  law  does  not 
necessarily  afford  "equal"  protection  to  officers  and  enlisted 
men.  The  simple  fact  is  that  everyone  assumes  that  the  rank  < 

structure  demands  some  differences  in  treatment,  and  no  one 
has  ever  seriously  challenged  that  assumption.  Thus  it  would 


offenses  for  which  the  imposition  of  a punitive  discharge  is 
authorized  upon  conviction,  see  M.C.M.,  para.  127c. 

^'^^M.C.M,,  para.  126d. 
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not  necessarily  be  unconstitutional  to  proscribe  disrespect 
by  conmissioned  officers  towards  the  President  and  certain 
civilian  officials  who  exercise  direct  military  control  over 
that  officer,  and  yet  not  impose  similar  proscriptions  on  en- 
listed personnel  and  warrant  officers.  Thus  there  is  a strong 
argument  that  the  disciplinary  theory,  even  as  applied  to  com- 
missioned officers  only,  constitutional. 

Finally,  mention  should  be  made  of  a possible  argument 

\ 

that  the  disciplinary  theory  could  never  sustain  the  constitu- 
tionality of  Article  88.  It  is  clear  beyond  question  that 
Congress ' intent  in  enacting  Article  88  was  the  "man  on  a 
white  horse"  theory.  Could  then  the  disciplinary  theory — one 
clearly  not  intended  by  Congress — ever  sustain  the  validity  of 
the  article?  Generally  speaking,  if  statutes  are  constitution 
al  under  anv  theory,  they  will  be  sustained,  even  though  the 
theory  of  the  legislature  which  enacted  them  is  itself  an  un- 
constitutional basis. 

Notwithstanding,  Article  88  as  now  drafted  does  not 
necessarily  "fit"  the  disciplinary  theory.  The  scope  of  the 
civilian  officials  covered  by  the  article  is  too  broad,  and 
many  of  them  cannot  be  justified  as  having  any  disciplinary 
relationship  towards  a military  accused.  Further,  the  dis- 
ciplinary theory  would  be  much  more  clear  if  the  article  ap- 
plied to  all  servicemen,  and  not  only  to  commissioned  officers 

^^^See  supra,  n.  531. 
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Thus  there  are  strong  arguments  to  say  that  the  article,  as 
now  written,  is  nothing  but  a sedition  law  directed  against 
commissioned  officers,  and  that  it  therefore  violates  the 
central  meaning  of  the  First  Amendment. 

(2)  Disrespect  Towards  Superior  Military  Officers 
Article  89  of  the  Uniform  Code  prohibits  any  service- 
man from  behaving  "with  disrespect"  towards  any  superior  mili- 
tary commissioned  officer.  Article  91(2)  of  the  Code  pro- 
hibits any  warrant  officer  or  enlisted  man  from  treating  a 
superior  warrant,  noncommissioned,  or  petty  officer,  who  is 
in  the  execution  of  his  office,  "with  contempt,"  as  well  as 
prohibiting  being  "disrespectful  in  language  or  deportment" 
towards  them. 

Paragraphs  168  and  170  of  the  Manual  for  Courts- 
Martial  make  it  plain  that  the  gist  v^f  these  two  offenses 
is  essentially  the  same,  with  a fev/  technical  differences; 

If  a commissioned  officer  is  involved,  that  officer  does 
not  have  to  be  the  direct  superior  (that  is,  in  the  mili- 
tary "chain  of  command")  over  the  individual,  and  he  does 
not  have  to  be  "in  the  execution  of  his  office"  at  the  time 
of  the  disrespectful  behavior.  Consequently,  the  Manual  in- 
terprets these  provisions  in  conjunction  to  mean  that  the  dis- 
respect does  not  have  to  occur  in  the  physical  presence  of  the 

543 

commissioned  officer  in  question.  On  the  other  hand,  while 

^'^^M.C.M.,  para.  168.  f 
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weurrant  officers  and  noncommissioned  or  petty  officers  also 
do  not  have  to  be  in  the  direct  "chain  of  command"  over  the 
offender,  the  law  does  require  that  they  be  "in  the  execu- 
tion of  their  office"  at  the  time  the  disrespect  occurs. 

(The  phrase,  "in  the  execution  of  his  office,"  means  that 
the  individual  must  be  engaged  "in  any  act  or  service  re- 
quired or  authorized  to  be  done  by  him  by  statute,  regula- 
tion, the  order  of  a superior,  or  military  usage. The 
Manual  interprets  these  provisions  to  constitute  a require- 
ment that  any  disrespect  towards  a warrant  officer,  or  non- 
commissioned or  petty  officer,  must  be  within  the  "sight  or 
hearing"  of  the  individual  towards  whom  the  disrespect  is 
directed. 

Discounting  these  technical  exceptions,  it  is  clear 
that  the  nature  of  the  offense  in  both  articles  involves 
t speech.  Indeed,  the  Manual  discussion  concerning  the  of- 

\ fense  of  disrespect  towards  superior  commissioned  officers^^^ 

specifically  states  that  the  disrespect  "may  consist  of  acts 
i or  language,  however  expressed,  and  it  is  immaterial  whether 

they  refer  to  the  superior  as  an  officer  or  as  a private  in- 
dividual."  The  same  paragraph  of  the  Manual  goes  on  to  say 

544m^C.m.,  para.  169^. 

^^^M.C.M.,  para.  170d. 

\ ^^S.C.M.J.,  Art.  89. 

I 

^ ^^^M.C.M,,  para.  169^, 

i| 

y 


I 


j 
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Disrespect  by  words  may  be  conveyed  by  opprobrious 
epithets  or  by  other  contemptuous  or  denunciatory 
language.  Disrespect  by  acts  may  be  exhibited  in 
a variety  of  modes — as  neglecting  the  customary 
salute,  by  a marked  disdain,  indifference,  insolence, 
impertinence,  undue  familiarity,  or  other  rudeness 
in  the  presence  of  the  superior  officer. 548 

The  discussion  contained  in  paragraph  170a  of  the  Manual, 

concerning  the  Article  91(2)  offense,  refers  back  to  the 

language  just  quoted,  and  therefore  makes  it  applicable  to 

both  the  disrespect  offenses  concerned. 

It  should  be  apparent  that  the  constitutional  issues 
here  involved  are  identical  to  those  which  have  just  been 
discussed  concerning  Article  88,  and  they  need  not  be  re~ 
peated  here.  However,  it  must  be  remembered  that  it  was  con- 
cluded that  Article  88  was  not  constitutional  on  a disci- 
plinary theory  because  of  certain  deficiencies.  Do  those 
same  deficiencies  exist  with  respect  to  Articles  89  and  91(2)? 

The  first  difficulty  with  Article  88 's  validity  on  a 
disciplinary  theory  was  that  it  can  be  applicable  to  cases 
of  disrespect  where  no  command  relationship  is  involved. 

That  is  clearly  not  the  case  with  Articles  89  and  91(2).  It 
also  should  be  noted  that  the  Manual  discussion  referred  to 
previously  specifically  excludes  from  its  proscriptions  super- 
ior officers  of  a branch  of  the  service  different  from  that  of 
the  individual  serviceman  concerned — unless,  of  course,  it  is 
a joint  command  where  an  officer  of  one  service  has  specifically 
been  placed  in  direct  command  over  members  of  other  services. 
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The  second  infirmity  in  Article  88  was  that  it  is  ap- 
plicable only  to  commissioned  officers.  No  such  infirmity 
exists  concerning  Articles  89  and  91(2).  They  apply  to 
everyone  subject  to  the  Code,  subject  to  the  branch  of  ser- 
vice exception  noted  above.  It  covild  even  be  contended  that 
the  branch  of  service  exclusion  (except  in  the  joint  command 
situation)  is  not  only  reasonable  but  actually  supports  the 
disciplinary  theory  in  this  case.  Discipline  is  demanded  to 
insure  obedience  to  orders.  Those  orders  will,  except  in  the 
case  of  a joint  command,  come  from  within  the  branch  of  ser- 
vice concerned.  Thus  the  concept  of  discipline  generally  ap- 
plies only  within  a particular  branch  of  the  service,  not  be- 
tween branches. 

Consequently,  these  articles  do  not  suffer  from  the 
problems  which  Article  88  has,  and  they  are  therefore  consti- 
tutional on  the  disciplinary  theory. 

c.  Maintenance  of  Good  Order 

(1)  Maintaining  the  Public  Peace 

The  Uniform  Code  of  Military  Justice  contains  a num- 
ber of  articles  which  specifically  relate  to  maintenance  of 
the  public  peace.  They  include  proscriptions  against  dis- 
orderly conduct, breach  of  the  peace, 

^^^U.C.M.J.,  Art.  134. 

^^°U.C,M.J.,  Art.  116. 


provoking"  speech 
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or  gestures,^^^  communication  of  a threat, and  incitement 

553 

either  to  riot  or  breach  of  the  peace.  Mr.  Emerson  notes 

in  his  book  The  System  of  Freedom  of  Expression  that  such 

laws  “arose  from  an  ancient  lineage  not  connected  with  First 

554 

Amendment  theory."  That  comment  seems  particularly  apt  in 

relation  to  the  military;  indeed,  research  has  failed  to  re- 
veal any  case  where  any  First  Amendment  considerations  have 
been  applied  by  the  Court  of  Military  Appeals  to  any  of  these 
offenses. 

Yet  it  is  clear  that  each  of  these  offenses  can  involve 
speech.  One  can  be  "disorderly"  or  commit  a breach  of  the 
peace  simply  by  loud  speech.  The  other  three  listed  offenses 
patently  involve  communication.  Should  all  of  these  be  pro- 
tected speech  within  the  meaning  of  the  First  Amendment? 

While  there  are  a number  of  relevant  cases  in  this 

area,  perhaps  it  will  be  instructive  to  begin  with  the  cen- 

555 

tral  holding  in  Chaplinskv  v.  New  Hampshire; 

[l]t  is  well  understood  that  the  right  of  free 
speech  is  not  absolute  at  all  times  and  under  all 
circumstances.  There  are  certain  well-defined 
and  narrowly  limited  classes  of  speech,  the  pre- 
vention and  punishment  of  which  have  never  been 
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U.C.M.J.,  Art. 

117. 

^^^U.C.M.J.,  Art. 

134. 

^^^U.C.M.J.,  Art. 

116. 

^^^Emerson  at  326 

• 

^^^315  U.S.  561  (1942) 
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thought  to  raise  any  Constitutional  problem.  These 
Include  the  lewd  and  obscene,  the  profane,  the  li- 
belous, and  the  insulting  or  "fighting"  words — those 
which  by  their  very  utterance  inflict  injury  or  tend 
to  incite  an  immediate  breach  of  the  peace.  It  has 
been  well  observed  that  such  utterances  are  no  essen- 
tial part  of  any  exposition  of  ideas,  and  are  of  such 
slight  social  value  as  a step  to  truth  that  any  bene- 
fit that  may  be  derived  from  them  is  clearly  outweighed 
by  the  social  interest  in  order  and  morality. ^56 

Although  it  is  clear  that  certain  portions  of  this  passage  from 
Chaolinskv  are  no  longer  valid, the  "insulting  or  'fighting' 
words"  portion  of  the  case  has  never  been  overruled.  Further, 
Mr.  Emerson  puts  this  sort  of  speech  outside  his  system  of 
freedom  of  expression  and  finds  it  more  akin  to  action,  es- 
pecially when  the  speech  takes  the  form  of  a personal  insult 

delivered  face-to-face.^^®  He  also  would  exclude  Incitement 

559 

to  riot,  in  the  form  of  "shouted  commands  to  a mob." 

using  these  tests,  the  military  offenses  of  "provoking" 
speech  or  gestures  and  incitement  to  riot  or  breach  of  the 
peace  would  be  outside  the  First  Amendment's  protections.  In 
discussing  the  "provoking"  speech  or  gestures  offense,  the 
Manual  for  Courts -Martial  requires^®®  that  the  conduct  be  in 


t at  571,  572. 

' ^^^E.q. . libel  which  is  not  "malicious"  has  been  brought 

within  the  protections  of  the  First  Amendment  by  New  York  Times 
I V.  Sullivan,  supra,  n,  495. 

1 ^^®Emerson  at  337. 

I ^^^Emerson  at  328. 

I 

j ^®®M.C.M.,  para,  196. 

I 
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the  presence  of  the  individual  who  is  being  "provoked, " and  1 

that  the  provocation  is  that  which  would  "tend  to  induce  j. 

breaches  of  the  peace,"  This  definition  is  close  to  ^ i 

Chapllnskv* s "fighting  words"  test,  as  well  as  falling 

I ■ 

within  Mr.  Emerson's  theory  of  a "verbal  act"  which  consti- 
tuted "action"  rather  than  "expression." 

The  military  offense  of  communicating  a threat,  how- 
ever, poses  somewhat  more  difficult  problems.  The  Manual 
for  Courts -Martial  says  in  part  concerning  it  that 

This  offense  consists  of  wrongfully  communi- 
cating an  avowed  present  determination  or  intent 
to  injure  the  person,  property,  or  reputation  of 
another  presently  or  in  the  future.  The  communi- 
cation may  be  made  to  the  person  threatened  or  to 
another  ....  It  is  not  necessary,  however,  that 
the  accused  actually  entertained  the  intention  stat- 
ed in  the  declaration  . . . .561 

Further,  because  the  offense  is  lodged  under  Article  134  of 
the  Code,  there  is  the  requirement  that  the  conduct  must  ei- 
ther prejudice  the  good  order  and  discipline  of  the  military, 
or  must  bring  discredit  upon  the  military.  What  seems  to  be 
missing  is  any  indication  that  the  threat  will  induce  the 
threatened  individual  to  commit  an  offense.  Thus  it  does  not 
fit  under  Cha'plinskv's  "fighting  words"  concept,  unless  it 
could  be  said  that  the  requirement  that  there  must  be  a find- 
ing of  prejudice  to  good  order  and  discipline  is  tantamount 
to  a requirement  of  a finding  of  some  undesirable  reaction  on 


^^^M.C.M.,  para.  2l3f (10) . 
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the  part  of  the  threatened  individual.  Further,  if  the 
threatened  individual  were  a civilian  in  no  way  connected 
with  the  military,  it  would  appear  that  military  order  and 
discipline  would  not  be  involved,  unless  the  offense  oc- 
curred on  a military  reservation;  additionally,  as  has  been 
noted  previously,  conduct  which  merely  "discredits"  the  mili- 
tary is  insufficient  for  conviction,  in  light  of  O' Callahan 
S62 

v,  Parker.  Thus  it  would  appear  that  if  a serviceman  com- 

municated a threat  face-to-face  to  another  serviceman,  and 
if  the  court  found  that  that  communication  tended  to  cause 
the  threatened  individual  to  react  in  a militarily  undesir- 
able manner,  perhaps  the  offense  is  technically  no  different 
from  the  "provoking"  speech  or  gestures  offense  and  may  there- 
fore be  constitutionally  proscribed.  But  in  other  circum- 
stances— such  as  communicating  a threat  to  a third  person — 
the  constitutional  case  is  much  weaker.  The  likelihood  of 
direct  harm  to  good  order  and  discipline  is  remote.  If  the 
threat  were  actually  carried  out,  that  action  could  be  pun- 
ished. But  in  most  situations  other  than  the  face-to-face 
case,  it  would  appear  that  there  are  serious  First  Amendment 
difficulties  with  this  offense.  Notwithstanding,  it  must  be 
remembered  that  there  is  no  case  which  raises  these  problems, 
and  perhaps  even  if  they  were  raised  the  Court  of  Military 
Appeals  would  reject  the  arguments. 

^^^See  supra,  n.  496. 
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Finally  there  remain  the  disorderly  conduct  and  breach 

of  the  peace  offenses,  which  are  virtually  indistinguishable 

when  committed  by  speech  alone.  One  suggestion  is  that  such 

conduct  could  be  equated  to  the  production  of  sheer  noise. 

Mr.  Emerson  equates  heckling  a speaker  to  the  production  of 

sheer  noise  and,  as  such,  he  finds  it  a verbal  act  which  is 

S6  3 

not  entitled  to  the  protection  which  "expression"  enjoys. 
Especially  in  most  military  situations,  where  the  breach  of 
the  peace  or  disorderly  conduct  would  occur  on  a military 
reservation  and  disturb  the  crowded  conditions  which  usually 
exist  there,  there  should  be  no  constitutional  problem.  The 
major  difficulty  here  is  that  frequently  authorities  use  these 
offenses  as  excuses  to  cut  off  otherwise  protected  speech; 
even  so,  it  is  instructive  to  note  that  in  none  of  the  cases 
in  which  the  Supreme  Court  has  struck  down  a disorderly  con- 
duct or  breach  of  the  peace  conviction  on  First  Amendment 
grounds  has  the  Court  said  that  the  statutes  themselves  are 
unconstitutional;  all  the  Court  has  said  is  that,  as  applied 
to  the  set  of  facts  before  it,  the  conviction  could  not  stand 
on  First  Amendment  grounds.  Thus  it  would  be  possible  that 


^^^Emerson  at  338. 

^^^See  Cox  V.  Louisiana,  379  U.S.  536  (1965)  (breach  of 
the  peace  charge) ; Henry  v.  City  of  Rock  Hill,  376  U.S.  776 
(1964)  (breach  of  the  peace  charge) ; Edwards  v.  South  Carolina, 
372  U.S.  229  (1963)  (breach  of  the  peace  charge) ; Fields  v. 
South  Carolina,  375  U.S.  44  (1963)  (breach  of  the  peace  charge) 
Feinor  v.  New  York,  340  U.S.  315  (1951)  (disorderly  conduct 
charge);  Terminiello  v.  Chicago,  337  U.S.  1 (1949)  (disorderly 
conduct  charge);  Cantwell  v.  Connecticut,  310  U.S.  296  (1940) 
(Inciting  breach  of  the  peace  charge) . 
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a military  breach  of  the  peace  or  disorderly  conduct  convic- 
tion might  likewise  be  required  to  be  set  aside  on  First  Amend- 
ment grounds;  but  this  would  not  mean  that  the  statutory  pro- 
visions themselves  are  unconstitutional. 

As  has  been  said  before,  maintenance  of  the  peace  with- 
in the  military  establishment  is  critical.  Disorder  makes  it 


impossible  effectively  to  give  military  orders  and  to  have 
those  orders  obeyed  with  promptness  and  accuracy.  Given  again 


the  basic  assumption  that  any  day  may  be  the  day  of  war  when 


the  military  must  react  immediately  to  defend  the  nation,  the 
internal  peace  of  the  military  must  be  maintained  at  all  times. 
To  the  extent,  therefore,  that  individuals  take  action  which 
either  incites  breaches  of  the  peace  or  riot,  or  tend  to  pro- 
voke others  to  commit  breaches  of  the  peace  (or  worse) , the 
military  must  prohibit  such  conduct.  Especially  in  the  mili- 
tary such  conduct  has  no  social  value,  is  irrelevant  to  a 
search  for  the  truth,  and  "is  clearly  outweighed  by  the  social 
Interest  in  order  ... 

(2)  Criminal  Libel 

The  model  specifications  in  Appendix  6 to  the  Manual 
for  Courts -Martial  contain  the  only  reference  in  military  law 
to  the  offense  of  criminal  libel,  listing  it  as  a violation  of 
Article  134.  The  model  specification  reads; 


^^^Chaplinsky  v.  New  Hampshire,  315  U.S.  561,  572  (1942). 
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In  that  _ 
on  or  about 


did,  (at)  (on  board) 


19 , willfully,  maliciously, 

and  without  justifiable  cause  (communicate  to  ) 


(publish)  (circulate  among 
statement  in  writing  concerning 

member  of  the  U.S.  (Army)  ( 

as  follows:  


_)  a defamatory 


.) , (substantially) 


Since  the  offense  falls  under  Article  134,  it  must  be  found  in 
addition  to  the  elements  alleged  above  that  the  conduct  preju- 
diced good  order  and  discipline  in  the  military,  or  that  it 
brought  discredit  upon  the  military. 

In  his  book  The  System  of  Freedom  of  Expression.  Mr. 
Emerson  comments  that  while  most  States  have  criminal  libel 
laws,  they  are  rarely  invoked. The  same  is  apparently  true 
of  the  military  jurisdiction,  since  there  are  only  two  cases 
of  record  before  the  Court  of  Military  Appeals  involving  crim- 
inal libel. 

The  first  of  these  is  the  1957  decision  in  United  States 
V.  Grosso. There  the  court  did  not  discuss  the  nature  of 
the  offense  of  criminal  libel  in  any  detail,  although  it  did 
find  no  error  in  the  trial  judge's  refusal  to  instruct  the 
jury  that  truth  would  be  a defense.  The  second  case  is  the 


1961  decision  in  United  States  y.  Brown, 
did  discuss  the  offense  itself: 
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Here  the  Court 
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^^^Emerson  at  389. 

^^"^7  U.S.C.M.A.  566,  23  C.M.R.  30  (1957). 
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12  U.S.C.M.A.  368,  30  C.M.R.  368  (1961). 
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[Clriminal  libel  ...  Is  an  offense  which  seeks 
to  destroy  the  character  and  ruin  the  military  stand- 
ing of  the  victim  of  the  statement  ....  It  is  a 
crime  which  is  particularly  destructive  of  good  order 
and  discipline  in  the  armed  services,  and  it  is  one 
that  is  quite  often  used  as  a means  of  harassment  to 
those  who  are  seeking  to  carry  out  the  military  duties 
imposed  on  them.  The  offense  has  long  been  known  and 
recognized  by  both  military  and  civilian  law  . . . . 

[Tjhe  very  essence  of  criminal  libel  is  the  defamation 
of  an  individual  so  as  to  deprive  him  of  the  benefits 

of  public  confidence. 569 

A few  years  after  these  Court  of  Military  Appeals  de- 
cisions, the  Supreme  Covurt  decided  two  cases  involving  State 
criminal  libel  laws.  Garrison  v.  Louisiana^^*^  and  Ashton  v. 
Kentucky.  ' While  both  cases  raised  the  First  Amendment 
issue,  in  Ashton  the  court  did  not  reach  it.  Instead,  the 
Court  decided  that  the  statute  was  void  for  vagueness.  in 
Garrison,  however,  the  Court  equated  criminal  libel  to  civil 

libel  and  thereby  extended  the  standard  of  New  York  Times  v. 

572 

Sullivan  to  criminal  libel — namely,  that  a conviction  could 
stand  only  if  the  statements  were  made  with  knowledge  of  their 
falsity  or  with  a reckless  disregard  of  whether  they  were  false. 

There  is  no  reason  to  believe  that  the  Court  of  Mili- 
tary Appeals  would  not  follow  the  rulings  of  the  Supreme  Court 
in  the  criminal  libel  area,  were  it  presented  with  such  a case. 


55912  U.S.C.M.A.  at  371,  30  C.M.R.  at  371. 
57O379  u.S.  64  (1964) . 

571384  U.S.  195  (1966) . 

572376  U.S.  255  (1964)  . 
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Thus  the  Covirt  of  Military  Appeals’  decision  in  the  Brown 
case  would  be  reversed  if  decided  at  the  present,  since  under 
Garrison  truth  would  indeed  be  a defense  to  a criminal  libel 
charge. 

Mr.  Emerson  reasons  that  to  the  extent  that  criminal 

libel  laws  involve  statements  against  Government  policies, 

institutions,  or  officials,  they  are  in  fact  no  different  from 

the  Sedition  Act  of  1798,  which  the  Supreme  Court  has  said  was 

unconstitutional.^^^  Because  the  Sedition  Act  proscribed  only 

false  statements  made  with  the  intent  to  defame,  the  analogy 

seems  correct,  insofar  as  it  applies  to  Government  officials. 

Mr.  Emerson — and  the  three  Justices  who  concurred  in  Garr ison 

V.  Louisiana  on  the  same  theory — would  therefore  hold  that 

574 

criminal  libel  laws  are  unconstitutional. 

It  is  interesting  to  compare  this  reasoning  with  that 
of  the  Coxirt  of  Military  Appeals  in  the  Brown  case.  There  the 
court  noted  that  the  major  purpose  of  the  criminal  libel  of- 
fense in  military  law  is  to  protect  those  who  "are  seeking  to 
carry  out  the  military  duties  imposed  on  them"  from  "harass- 
ment." In  other  words,  it  is  to  protect  superiors  from  defam- 
ation by  subordinates ; and  indeed,  in  both  Grosso  and  Brown, 
the  individual  defamed  was  an  officer  and  the  accused  was  an 
enlisted  man.  Thus  it  could  be  said  that  if  this  is  the  pur- 

570 

See  supra,  n.  495. 

^^^Emerson  at  390,  391. 
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pose  of  the  offense  in  military  law,  it  is  directly  analogous 
to  the  Sedition  Act  of  1798.  Further,  one  wonders  why  it  is 
necessary,  since  the  offense  of  disrespect  towards  superior 
officers  would  seem  always  to  be  available  in  any  such  case 
as  this.  Certainly  if  the  disrespect  were  communicated  to 
others  in  writing,  all  the  factual  requirements  of  the  crim- 
inal libel  offense  could  be  made  out  as  proof  in  a disrespect 
prosecution.  Also,  this  would  translate  the  offense  into  a 
striculy  military  context,  which  would  remove  any  unconstitu- 
tional taint  accompanying  criminal  libel. 

It  should  be  noted,  however,  that  it  is  possible  under 
the  military  offense  of  criminal  libel  for  a superior  to  de- 
fame a subordinate,  or  for  a serviceman  to  defame  another 
serviceman  of  equal  military  rank.  In  this  situation,  the 
analogy  to  the  1798  Sedition  Act  is  not  as  apt.  Nor  does 
there  necessarily  seem  to  be  any  other  provision  of  the  Uni- 
form Code  which  could  be  used  in  lieu  of  the  criminal  libel 
offense.  Perhaps  actions  by  a superior  against  a subordinate 
could  be  called  cruel  or  oppressive  treatment  within  the  mean- 
ing of  Article  93;  but  mere  written  statements  are  not  neces- 
sarily the  same  as  "treatment."  However,  in  the  superior- 
toward-subordinate  or  c^aal  rank  situations,  what  could  the 
function  of  the  criminal  libel  offense  be?  The  only  use  which 
comes  to  mind  would  be  that  involved  in  "good  order  and  dis- 
cipline" and  probably  best  articulated  as  that  conduct  tending 
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to  induce  breaches  of  the  peace  by  the  defamed  individual. 
However,  this  purpose  of  a criminal  libel  statute  was  ex- 
actly the  purpose  of  the  criminal  libel  statute  which  the 
Supreme  Court  struck  down  in  Ashton  v,  Kentucky.  On  the  other 
hand,  it  must  be  co^iceded  that  military  discipline  is  best 
achieved  if  the  respect  demanded  by  superiors  from  subordi- 
nates is  reciprocal.  Thus  "good  order  and  discipline"  means 
more  in  the  military  than  just  preventing  breaches  of  the  peace, 
and  to  that  extent  the  case  is  vastly  different  from  Ashton. 

Assuming  that  the  Court  of  Military  Appeals  will  follow 
the  Garrison  v.  Louisiana  decision  and  require  deliberate 
falsehood  or  a reckless  disregard  for  the  truth,  one  would 
predict  that  the  prosecutions  for  criminal  libel  in  the  mili- 
tary would  be  even  fewer  than  the  two  cases  of  record  which 
have  reached  the  coxirt  in  the  past.  However,  it  would  also 
appear  that  it  would  be  better  to  allege  violations  of  Arti- 
cle 89  (disrespect  to  superior  officers)  or  Article  93  (cruel 
and  oppressive  "treatment"  of  subordinates)  whenever  possible, 
and  resort  to  the  criminal  libel  offense  only  where  no  other 
alternative  exists. 

d.  Impairment  of  Loyalty,  Discipline,  or  Morale 
(1)  The  Smith  Act  of  1940,  18  U.S.C.  § 2387  (1970) 

This  act  mcikes  it  unlawful 

for  any  person,  with  intent  to  interfere  with,  im- 
pair, or  influence  the  loyalty,  morale,  or  disci- 
pline of  the  military  or  naval  forces  of  the  United 
States — 


(1)  to  advise,  counsel,  urge,  or  in  any  manner  cause 
insubordination,  disloyalty,  mutiny,  or  refusal 
of  duty  by  any  member  of  the  military  or  naval 
forces  of  the  united  States : or 

(2)  to  distribute  any  written  or  printed  matter  which 
advises,  counsels,  or  urges  insubordination,  dis- 
loyalty, mutiny,  or  refusal  of  duty  by  any  member 
of  the  military  or  naval  forces  of  the  United 
States, 

• The  major  cases  in  the  civilian  sphere  concerning  this 

statute  have  arisen  in  the  context  of  dissent  against  the  Gov- 
ernment and  its  policies  involving  (usually)  the  conduct  of 

war.  The  general  trend  of  these  cases,  culminating  in  the 

575 

Supreme  Court's  1966  decision  in  Bond  v.  Flovd.  is  that 
general  dissent  and  criticism  of  the  Government's  policies 
regarding  the  conduct  of  a war  is  constitutionally-protected 
speech.  Other  cases  have  arisen  under  other  statutes  pro- 
hibiting interference  with  the  draft, and  they  are  there- 
fore not  really  applicable  to  this  discussion,  since  draftees 
are  not  yet  servicemen  and  since  the  draft  is  essentially  a 
civilian  activity. However,  these  decisions  vividly  demon- 
strate that  sharp  criticism  of  the  war  effort  is  constitutlon- 


^'^^385  U.S.  116  (1966)  . 

^^^Universal  Military  Training  and  Service  Act,  50 

U. S.C.  App.  § 462(a)  (1970). 

^^^See  United  States  v.  Spock,  416  P.2d  165  (1st  Cir. 
1969);  Bagley  v.  United  States,  136  P. 2d  567  (5th  Cir.  1943); 
Baxley  v.  United  States,  134  P.2d  937  (4th  Cir.  1943);  Gara 

V.  United  States,  178  F.2d  38  (6th  Cir.  1949),  aff 'd. . 340 
U.S.  857  (1950) ; Warren  v.  United  States,  177  P.2d  596  (10th 
Cir.  1949),  cert,  denied.  338  U.S.  947  (1950). 


ally  protected.  In  addition,  the  First  circuit  Court  of 
Appeals'  decision  in  United  States  v.  Spock^^^  indicates 
that  there  is  a line  between  criticism  and  advocacy  of  il- 
legal action,  and  that  the  latter  is  not  constitutionally 
protected. 

Because  criticism  per  se  is  constitutionally  protected 
Mr.  Emerson  concludes  that  statutes  such  as  18  U.S.C.  § 2387 
should  be  unconstitutional  as  well.  Applying  the  tradition- 
al tests  (clear  and  present  danger,  etc.)  to  the  situation 
of  pure  criticism  of  the  war  effort,  Mr,  Emerson  finds  that 
the  tests  either  cut  off  speech  too  or  are  otherwise  gener- 
ally inapplicable.  Applying  the  expression-action  concept, 
he  concludes  that  criticism  of  Government  policy  is  clearly 
"expression"  and  therefore  should  be  protected  speech.  Spe- 
cifically, he  concludes  that  if  this  kind  of  speech  "incites" 
violations  of  law,  punishment  of  the  violations  themselves 
ought  to  be  sufficient  to  cure  the  evil  involved — and  if  that 
kind  of  social  remedy  is  insufficient,  then  punishment  of  the 

CTQ 

incitement  would  be  insufficient  as  well.  These  arguments 

and  conclusions  are  cogent  and  appropriate  when  dealing  only 
with  critic ism  of  a war — to  include  the  draft  and  all  other 
Government  policies  and  actions  in  connection  therewith.  How 
ever,  in  relation  to  18  U.S.C,  § 2387,  surely  a different  re- 

5‘^®416  F.2d  165  (1st  Cir.  1969). 

^^^Eraerson  at  73-75,  79. 
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suit  must  accrue.  As  President  Lincoln  wrote  to  the  War 

Democrats  in  a letter  dated  12  June  1863,  "Must  i shoot  a 

simple-minded  soldier  boy  who  deserts,  while  I must  not  touch 

580 

a hair  of  a wily  agitator  who  induces  him  to  desert?"  Mr, 

Emerson  specifically  rejects  this  idea,  opining  that  any  limi- 
tations of  this  nature  could  lead  to  suppression  of  all  op- 
position to  the  war,^®^ 

The  fact  is  that  there  is  a clear  difference  in  criti- 
c iz inq  a war  and  in  either  causing  or  xarging  "insubordination, 
disloyalty,  mutiny,  or  refusal  of  duty  by  any  member  of  the 
military  . , , ,"  The  latter  directly  affect  the  internal 
operations  of  the  military.  To  be  specific,  mutiny  is  an 
overthrow  of  military  authority;  insubordination  and  refusal 
to  perform  one's  duty  break  down  the  entire  operational  struc- 
ture of  the  military,  as  well  as  undermine  discipline;  and 
causing  disloyalty  destroys  morale  and  discipline  and  thereby 
makes  the  effective  operation  of  the  military  difficult  if  not 
impossible.  Thus  these  activities  are  a far  cry  from  general 
"criticism"  of  the  war  effort  and  they  should  not  be  treated 
as  such.  A military  author  has  stated  the  problem  thusly; 

In  the  civilian  community,  the  results  of  [a  given] 
speech  can  be  more  leisurely  examined  and  measured. 

In  the  military  society,  however,  the  need  for  a 


SSOpupted  in  J.  Nicolay  and  j.  Hay,  7 Abraham  Lincoln: 
A History  347  (1890) . 
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Emerson  at  79 


strict  discipline  which  provides  instantaneous 
military  response  is  ever  attendant  and  presents 
a military  necessity  not  present  in  the  civilian 
situation.  For  example,  a wildcat  strike  of  short 
duration  caused  by  an  inflammatory  speech  has  rela- 
tively mild,  and  basically  economic,  effects  in 
civilian  life.  The  offender  cannot  generally  be 
restrained  from  speaking  but  can  only  be  punished 
afterwards  if  his  speech  exceeded  the  court's  de- 
termination of  protected  speech.  However,  the 
same  action  aboard  a warship  could  have  disastrous 
consequences.  Further,  the  erosion  of  the  disci- 
pline of  the  crew  of  such  a vessel  by  inciteful 
or  inflammatory  speech  cannot  be  allowed.  To  this 
degree,  the  "clear  and  present  danger"  element  is 
^•resent  more  often  in  a military  situation  than  in 
a civilian  one.^^^ 


AS  has  been  noted  before,  Mr.  Emerson  himself  excludes 
the  military  from  his  system  of  freedom  of  expression,  thus 
limiting  his  system  to  the  civilian  sector.  That  is  exactly 
the  point  here;  This  is  the  only  statute  which  comes  to  mind 
where  the  civilian  sector  must  conduct  itself  according  to 
military  standards;  it  is  the  only  statute  where  the  civilian 
sector  is  held  to  the  military  rule.  What  is  really  happen- 
ing here  is  that  the  civilian  sector  is  intruding  into  the 
business  of  the  military  sector,  in  that  in  this  situation 
what  it  does  directly  effects  military  loyalty,  morale,  and 
discipline.  Thus  the  standards  applicable  to  these  kinds  of 
speech  must  be  the  stand£u:ds  applicable  to  the  military,  not 
to  the  civilian,  sector.  One  may  criticize  the  war  effort 
to  the  limit;  but  directly  intruding  into  the  military's  con- 
duct of  that  effort  by  directly  urging  or  causing  what  would 


Brown,  supra,  n.  510  at  88 


eimount  to  a breakdown  of  the  military  itself  is  a different 
matter.  Certainly  this  is  a clear  and  cogent  line  to  be  drawn. 

The  Supreme  Court  seems  to  have  recognized  this  differ- 
ence. There  is  no  indication  that  it  has  ever  backed  away  from 
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its  decision  in  the  case  of  Debs  v.  united  States.  which  is 
the  ecirliest  case  to  consider  the  predecessor  statute  to  18 
U.S.C.  § 2387.  Of  covirse  there  is  the  possibility  that  a 
civilian  could  speak  or  write  in  a manner  prohibited  by  the 
statute  and  yet  not  be  convicted;  for  example,  an  application 
of  the  clear  and  present  danger  test,  or  the  incitement  test, 
could  indicate  that  the  speech  in  question  was  so  far  from 
actually  effecting  any  breakdown  in  military  discipline  that 
it  should  not  be  punished.  On  the  other  hand,  if  such  a 
danger  were  clear  and  present,  or  if  there  were  actual  incite- 
ment, conviction  would  be  warranted.  Thus  it  could  be  that 
Eugene  V.  Debs  would  perhaps  not  be  convicted  under  today's 
standards;  but  that  does  not  mean  that  the  principles  incor- 
ated  in  18  U.S.C.  § 2387  are  constitutionally  wrong. 

As  the  Vietnam  War  has  engendered  many  controversies, 
one  might  expect  that  there  would  be  contemporary  prosecu- 
tions under  18  U.S.C.  § 2387;  yet  none  has  been  discovered 
within  the  civilian  sector.  It  simply  appears  that  most  of 
the  protest  effort  was  directed  against  the  draft,  and  not 
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against  the  military  itself.  However,  it  is  interesting  to 

note  one  prosecution  vinder  18  U.S.C.  § 2387  by  a court-martial, 

the  offense  being  incorporated  into  the  Uniform  Code  through 

Article  134 's  assimilative  provisions.  The  case  is  United 

584. 

States  V.  Daniels.  A conviction  handed  down  by  the  lower 

courts  was  reversed  by  the  Court  of  Military  Appeals  because 
of  a failure  of  the  military  judge  to  instruct  on  the  clear 
and  present  danger  test;  however,  the  court's  views  of  the 
constitutional  aspects  of  the  offense  were  set  out  in  full. 

Daniels  was  a recently-inducted  member  of  the  United 
States  Marine  Corps.  He  was  stationed  at  a training  center, 
from  which  most  of  the  trainees  would  be  sent  to  Vietnam. 
Daniels  was  also  a member  of  the  Black  Muslim  faith.  One  day 
he  told  another  Black  Marine  named  Jones  that  he  "shouldn't 
go"  to  Vietnam,  because  it  was  a "white  man's  war";  instead, 
Daniels  told  Jones  he  should  stay  in  the  United  States  and 
fight  the  "Black  man's  war  against  the  whites."  He  also  ad- 
dressed two  gatherings  composed  largely  of  Black  inductees, 
making  the  same  statements.  He  also  proposed  a group  protest 
to  the  war  by  all  the  Black  inductees'  requesting  "mast"  (a 
naval  term  for  office  hours)  on  a particular  day,  at  which 
they  would  all  request  not  to  be  sent  to  Vietnam  and  to  be  dis- 
charged from  the  Marines  immediately.  There  was  evidence  that 
Daniels  had  in  mind  that  the  mass  action  would  somehow  "force" 

U.S.C.M.A.  529,  42  C.M.R.  131  (1970). 
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the  Marine  Corps  to  grant  the  requests.  Further,  there  was 
evidence  that  Daniels  had  discussed  his  personal  views  with 
his  unit  commander,  who  had  advised  to  keep  his  views  to 
himself  because  the  commander  knew  that  many  of  the  induc- 
tees were  not  too  happy  to  have  been  drafted. 

The  court  found  Daniels ' actions  to  be  intentional 
and  to  create  a clear  and  present  danger  of  impairment  of 
military  loyalty  and  discipline.  They  cited  Daniels'  state- 
ments to  Jones  and  those  at  the  two  mass  meetings,  and  his 
suggestions  for  group  action  to  secure  release  from  going  to 
Vietnam  and  his  joinder  of  the  Vietnam  War  with  racial  vio- 
lence in  the  united  States,  as  "not  mere  rhetoric  or  politi- 
cal hyperbole,  but  a call  for  refusal  of  duty."^®^  Thus  it 
is  clear  that  had  the  court  found  proper  instructions  to  the 
jury,  it  would  have  sustained  Daniels ' conviction  under  18 
U.S.C.  § 2387. 

The  court  also  briefly  discussed  the  constitutional 
issue.  In  essence,  it  said  that  if  the  statements  made  by 
Daniels  would  fairly  "constitute  no  more  than  commentary  as 
to  the  tenets  of  his  faith  or  declarations  of  private  opinion 
as  to  the  social  and  political  state  of  the  United  States,  he 
is  guilty  of  no  crime."  In  other  words,  the  court  held 

that  even  as  an  inducted  Marine  Daniels  had  the  right  to 


*19  U.S.C.M.A.  at  535,  42  C.M.R.  at  137. 
*19  U.S.C.M.A.  at  532,  42  C.M.R.  at  134. 
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criticize  United  States  policy  on  Vietnam;  but  when  his  com- 
ments went  beyond  fair  comment  and  criticism  and  became  a 
“call  for  refusal  of  duty,"  his  speech  was  no  longer  consti- 
tutionally protected.  Of  course  the  constitutionality  of  a 
prosecution  under  18  U.S.C.  § 2387  is  much  more  clear  when 
the  offender  is  a member  of  the  military;  that  makes  the  entire 
context  of  the  offense  military.  However,  the  military  or  civ- 
ilian status  of  the  speaker  or  writer  is  really  irrelevant; 
the  critical  issue  is  whether  his  speech  or  writing  constituted 
a clear  and  present  danger  to  military  loyalty,  discipline, 
etc.  Viewed  in  this  light,  there  need  be  no  constitutional 
infirmity  in  18  U.S.C.  S 2387,  even  when  applied  to  a civilian. 

One  critic  of  the  Court  of  Military  Appeals  has  taken 

the  court  to  task  for  its  use  of  the  clear  and  present  danger 

587 

test  in  this  case.  Apparently  appellate  defense  counsel 

had  urged  the  court  to  apply  the  "bad  tendency"  test  established 
in  Yates  v.  United  States. perhaps  more  appropriate  would 
have  been  a citation  to  Gitlow  v.  New  York.  since  Yates  did 
not  deal  with  the  issues  in  so  clear  terms  as  did  Gitlow.  Not- 
withstanding, the  Court  of  Military  Appeals  rejected  the  re- 
quest and  chose  the  clear  and  present  danger  test.  Since  the 

^Q^See  supra,  n.  534. 
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See  supra,  n.  482. 
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"bad  tendency"  test  appears  to  have  been  swallowed  up  by  other 
tests,  this  does  not  appear  unreasonable.  However,  what  would 
the  result  have  been  had  the  other  "standard"  tests  frequently 
employed  by  the  Supreme  Court  been  used  by  the  Court  of  Mili- 
tary Appeals  in  Daniels? 

The  incitement  test  would  require  that  Daniels'  speech 
actually  incite  his  hearers  to  some  action.  The  facts  in  the 
case  indicated  that  several  individuals  did  join  Daniels'  call 
to  the  group  "mast."  While  that  was  not  illegal  in  itself, 
the  court  found  that  the  purpose  of  the  group  action  was  to 
intimidate  the  Marine  Corps  into  taking  the  action  desired  by 
Daniels,  and  that  that  intimidation  was  unlawful.  Viewed  in 
this  light,  the  test  is  really  no  different  from  whether  there 
was  a clear  and  present  danger  involved  in  what  Daniels  did. 
And  the  same  is  true  of  the  balancing  test.  There  the  issue 
on  the  Government  side  would  be  its  interest  in  maintaining 
appropriate  manning  levels  in  Vietnam,  based  on  its  own  de- 
cisions and  not  based  on  intimidation  from  within  its  ranks; 
the  maintenance  of  good  order  and  discipline  on  the  installa- 
tion; and  general  orderly  administration,  rather  than  deter- 
mining early  separations  from  the  military  service  based  on 
coercion.  On  Daniels'  side,  the  issue  would  be  his  right  to 
speak.  But  to  make  the  scales  fall  one  way  or  the  other,  one 
would  almost  have  to  determine  whether  Daniels ' speech  was  a 
clear  and  present  danger  to  the  accomplishment  of  the  Govern- 
ment's goals.  Thus  it  appears  again  that  in  the  disciplinary 
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€u:ea,  the  clear  and  present  danger  test  is  perhaps  best  to 
reflect  accurately  the  interests  at  stake.  Thus  it  is  diffi- 
cult to  fault  the  Court  of  Military  Appeals  for  applying  it 
in  this  situation. 

Accordingly,  speech  or  writings  in  violation  of  18 
U.S.C.  § 2387,  where  the  action  involved  represents  a clear 
and  present  danger  to  military  loyalty,  discipline,  or  morale, 
should  not  be  constitutionally  protected. 
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(2)  "Disloyal"  Statements 

Although  Daniels  was  acquitted  by  the  Court  of  Military 
Appeals  of  a violation  of  18  U.S.C.  § 2387,  the  court  did  find 
him  guilty  of  a lesser -included  military  offense,  also  pro- 


ii 


scribed  by  Article  134  of  the  Uniform  Code,  named  "disloyal 
statements."  The  model  specifications  in  Appendix  6 to  the 
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Manual  for  Courts-Martial  set  out  that  offense  as  follows; 

In  that  did,  (at)  (on  board)  , 

on  or  about  19 , with  design  [to  promote 

(disloyalty) (disaffection) (disloyalty  and  disaffection) 
among  (the  troops) (the  civilian  populace) (the  troops 
and  the  civilian  populace) ] [ (interfere  with) (impair) 
the  (loyalty,) (morale) (and) (discipline)  of  members  of 
the  Armed  Forces  of  the  United  States ] , utter  to 

the  following  statement,  to  wit;  " , 

or  words  to  that  effect,  which  statement  was  disloyal 
to  the  United  States. 

The  discussion  of  this  offense  as  contained  in  para- 
graph 2l3j£.(5)  of  the  Manual  for  Courts -Martial  is  very  in- 
teresting; 

Certain  disloyal  statements  by  military  per- 
sonnel may  lack  the  necessary  elements  to  consti- 
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tute  an  offense  under  18  U.S.C.  §§  2385,  2387, 
and  2388,  but  nevertheless,  under  the  circvim- 
stances,  be  punishable  as  conduct  to  the  preju- 
dice of  good  order  and  discipline  or  conduct  re- 
flecting discredit  upon  the  armed  forces.  Ex- 
amples are  utterances  designed  to  promote  dis- 
loyalty or  disaffection  among  troops,  as  praising 
the  enemy,  attacking  the  war  aims  of  the  United 
States,  or  denouncing  our  form  of  government. 

The  Court  of  Military  Appeals  has  required  that  state- 
ments be  disloyal  only  to  the  United  States  as  such  in  order 

to  fall  within  the  proscriptions  of  this  offense.  Statements 

590 

which  are  disloyal  to  a particular  officer,  or  to  a par- 
ticular branch  of  the  military  service  (such  as  the  Army),^^^ 
are  not  disloyal  to  the  united  States  nor  can  they  be  con- 
sidered to  be  disloyal  to  the  United  States  because  they  are 
in  fact  disloyal  to  any  person  or  organization  which  is  an 
officer  of,  representative  of,  or  part  of,  the  united  States 
Government. 

At  the  outset  it  should  be  said  that  O' Callahan  v.  Parker 

is  relevant  here,  insofar  as  the  model  specification  prohibits 

servicemen  from  promoting  disloyalty  and  disaffection  among 

the  civilian  populace.  it  is  difficult  to  see  how  any  such 

offense  has  a "service  connection" ; if  the  theory  is  that  such 

conduct  would  be  merely  "discrediting"  to  the  military,  O'Calla- 

592 

han  rejects  that  argument  as  well.  While  these  problems  are 

^^°United  States  v.  Priest,  21  U.S.C.M.A.  64,  44  C.M.R. 
118  (1971)  . 

? United  States  v.  Gray,  20  U.S.C.M.A.  63,  42 
C.M.R.  255  (1970). 

599 

"^^^See  supra#  n.  496. 
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largely  unresolved,  at  least  it  can  be  said  that  there  is 
serious  doubt  that  such  conduct  by  a serviceman,  involving 
only  civilians,  is  an  offense  within  the  military  court  sys- 
tem, and  it  may  not  be  an  offense  in  the  civilian  courts 
either  if  a prosecution  under  18  U.S.C.  §i  2385,  2387,  or 
2388  would  not  lie. 

On  the  other  hand,  if  the  disloyal  statements  are  made 
with  the  specific  intent — connotated  by  the  word  "design"  in 
the  model  specification — either  to  "promote  disloyalty  or  dis- 
affection among  the  troops"  or  to  "interfere  with  or  impair 
the  loyalty,  morale,  and  discipline  of  members  of  the  Armed 
Forces,"  a much  different  picture  is  presented. 

In  two  early  cases  before  military  Boards  of  Review 
(both  decided  prior  to  the  Supreme  Court's  1953  Burns  v. 

Wilson  decision  and  its  subsequent  impact  on  the  consti- 
tutional rights  of  servicemen) , the  constitutional  issue  was 
never  raised. However,  in  a number  of  decisions,  all  aris- 
ing as  a result  of  the  Vietnam  War  and  all  arising  in  a strict- 
ly intra-military  context,  the  Court  of  Military  Appeals  has 
clearly  decided  the  constitutional  issue,  at  least  insofar  as 
it  relates  to  disaffection  and  disloyalty  within  the  military. 


■ ■ ! 
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593346  U.S.  137,  pet,  for  rehearing  denied.  346  U.S. 
844  (1953) . 
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■^'^^United  States  v.  McQuaid,  5 C.M.R.  525  (ACM  4487), 
pet,  denied.  2 U.S.C.M.A.  666,  5 C.M.R.  130  (1952);  United 
States  V.  Gustafson,  5 C.M.R.  360  (CGCMS  19513,  1952). 
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One  of  the  cases.  United  States  v.  Harvey.  was  a 
companion  case  to  the  Daniels  case,  discussed  immediately 
above.  The  facts  in  both  were  the  same,  except  that  Daniels 
was  more  the  "leader"  and  therefore  charged  under  18  U.S.C. 

§ 2387  rather  than  with  disloyal  statements  under  Article  134. 
Concerning  a serviceman's  right  to  speak  his  mind  in  general, 
the  court's  comments  were; 

Disagreement  with  or  objection  to,  a policy  of 
the  Government  is  not  necessarily  indicative  of  dis- 
loyalty to  the  United  States  [citing  New  York  Times 
V.  Sullivani  ....  One  can  for  example,  protest 
the  Selective  Service  System  and  urge  its  abolition 
without  thereby  being  disloyal  to  the  United  States 
• • • • 

Willful  disobedience  of  an  order,  however  im- 
portant the  order  might  be,  does  not  necessarily  con- 
stitute disloyalty  to  the  United  States  ....  Dis- 
avowal ...  of  particular  orders  is  not  the  equiva- 
lent of  disavowal  of  the  allegiance  owed  to  the  United 
States  as  a political  entity. 596 

597 

In  United  States  v.  Gray.  the  court  added  these  con- 
siderations ; 

A declaration  of  personal  belief  can  amount  to  a dis- 
loyal statement  if  it  disavows  allegiance  owed  to  the 
United  states  by  the  declarant  ....  [T]he  public 
making  of  a statement  disloyal  to  the  United  States, 
with  the  intent  to  promote  disloyalty  and  disaffec- 
tion among  persons  in  the  armed  forces  and  under 
circumstances  to  the  prejudice  of  good  order  and 
discipline  is  not  speech  protected  by  the  First 
Amendment .598 


u.S.C.M.A. 

^^^19  U.S.C.M.A. 
^^^20  U.S.C.M.A. 
^^®20  U.S.C.M.A. 


539,  42  C.M.R.  141  (1970). 
at  544,  42  C.M.R.  at  146. 
63,  42  C.M.R.  255  (1970) . 
at  66,  42  C.M.R.  at  258. 
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What  really  seems  to  be  the  heart  of  the  military  view 
in  this  area  was  best  said  by  a Court  of  Military  Review  in 
United  States  v.  Lew; 

[l]f  one  who  has  solemnly  sworn  to  uphold  the 
Constitution  can  promote  by  words  the  disaffection 
and  disloyalty  of  others  charged  with  the  same  duty, 
that  which  has  been  guaranteed  would  soon  have  no 
guarantors . 

In  all  these  situations,  the  Court  of  Military  Appeals 
has  relied  on  the  clear  and  present  danger  test.  It  has  been 
discussed  above  how  it  applied  that  test  in  United  States  v. 


)aniels.  The 


case  was  decided  the  same  day  as 


and  each  refers  to  the  other.  It  is  clear  that  the  court  in- 
tended its  discussion  of  the  clear  and  present  danger  arising 
from  Daniels'  actions  to  apply  to  Harvey's  as  well,  even  though 
they  were  charged  differently.  Gray,  decided  later,  also  re- 
fers back  to  Daniels  and  Harvey.  Further,  the  court  has  af- 
firmed without  opinion  two  other  cases  where  a Court  of  Mili- 
tary Review  applied  the  clear  and  present  danger  test  to  the 
facts. Again  it  is  unlikely  that  any  other  test  would  con- 
tribute more  to  the  decision-making  process  to  determine  whe- 


59939  C.M.R.  672  (CM  416463,  1968),  pet,  denied.  18 
U.S.C.M.A.  627  (1969)  [denial  of  petition  for  review  not  re- 
ported in  Courts-Martial  Reports], 

^®039  C.M.R.  at  678. 

^®^United  States  v.  Levy,  supra,  n.  600;  United  States 
•■i  lK  t.  Stolte,  40  C.M.R.  730  (CM  418868),  pet,  denied.  40 
■* . I . 12  7 (1969)  [U.S.C.M.A.  cite  not  yet  published]. 
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ther  particular  speech  was  constitutionally-protected  or  whe- 
ther it  did  indeed  amount  to  unprotected  speech  in  the  form 
of  a disloyal  statement.  Given  the  military's  need  for  in- 
ternal order  and  discipline  and  for  high  morale,  it  appears 
that  this  test  best  serves  the  interests  of  all  concerned. 

One  disturbing  fact  about  the  disloyal  statement  offense 
is  the  Manual's  bald  statement  that  it  may  be  proscribed  even 
when  the  conduct  would  not  violate  18  U.S.C.  §i  2385,  2387, 
or  2388.  It  also  is  bothersome  that  the  offense  can  be  less- 
er-included  within  these  offenses,  should  a prosecution  charged 
under  them  (under  Article  134)  fail.  The  Court  of  Military 
Appeals  addressed  itself  to  this  point  in  the  Harvev  case. 
First,  it  noted  that  the  disloyal  statement  offense  in  mili- 
tary law  predates  the  Espionage  Act  of  1917,  where  the  first 
such  proscriptions  were  enacted  applicable  to  the  public  at 
large.  Second,  the  court  said  it  found  no  evidence  that  Con- 
gress intended  to  supersede  military  law  by  enacting  the  stat- 
utes concerned.  It  certainly  is  more  important  for  the  mili- 
tary to  protect  itself  from  diminution  of  loyalty,  discipline, 
and  morale  from  within  its  own  ranks  than  from  outside.  In- 
deed, one  of  the  reasons  why  Mr.  Emerson  would  hold  these  laws 

unconstitutional  is  the  relative  difficulty  which  a civilian 

602 

would  have  in  communicating  his  views  to  a serviceman.  But 

surely  that  is  not  correct;  servicemen  still  receive  communi- 
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cations  through  the  news  media  to  the  same  extent  as  do  other 
citizens;  additionally,  the  "G.I.  coffee  house"  which  has 
emerged  in  recent  years  has  as  one  of  its  major  objectives 
the  communication  of  information  to  servicemen.  Thus  the 
military  is  subject  to  the  receipt  of  information  from  out- 
side its  ranks,  as  well  as  from  within;  and  from  whatever 
source,  it  must  be  protected  from  overt  attempts  to  diminish 
its  loyalty,  discipline,  and  morale.  The  harm  is  the  same, 
regardless  of  the  source.  Thus  there  is  a clear  military 
necessity  for  statutes  such  as  18  U.S.C.  § 2387;  but  that 
does  not  mean  that  there  is  no  need  for  intra-military  pro- 
scription as  well. 

Again,  it  must  be  remembered  that  the  serviceman  is 
subject  to  both  civilian  and  military  proscriptions,  since 
he  is  both  a citizen  and  a serviceman.  But  that  dual  role, 
and  the  dual  jurisdiction  of  laws,  certainly  is  not  relevant 
to  whether  the  laws  are  constitutional.  This  is  the  position 
which  the  Court  of  Military  Appeals  took  in  the  Harvev  case, 
and  viewed  properly  it  does  not  seem  that  that  decision  is 
objectionable. 

e.  Prior  Restraints  on  Speech 

(1)  Specific  Military  Orders  imposing  Restraints  in 
Individual  Cases 

Because  of  the  power  of  military  superiors  to  give  or- 
ders to  subordinates,  it  is  entirely  possible  that  a prior  re- 
straint on  speech  could  be  imposed  by  the  issuance  of  a direct 
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order  in  that  Individual  case,  rather  than  through  a formal 
censorship  program  such  as  that  discussed  above,  which  was 
estcdDlished  through  a formal,  gener ally-applicable  direc- 
tive, Two  cases  illustrate  the  problem. 

In  united  States  v.  Wysong.^^^  the  propriety  of  Wysong's 
family's  conduct  on  a military  installation  was  the  subject  of 
a military  investigation.  Wysong,  a serviceman,  was  ordered 
not  to  talk  to  anyone  about  the  investigation.  He  did  and 
was  tried  for  disobeying  the  order.  The  Court  of  Military  Ap- 
peals reversed  the  conviction,  holding  the  order  overbroad  on 
First  Amendment  grounds.  The  court  said  "Unquestionably,  the 
order  severely  restricted  the  accused's  freedom  of  speech. 

In  contrast  there  is  the  civilian  holding  in  Goldwasser 
V.  Brown. Goldwasser  was  a civilian  employee  of  the  Air 
Force,  hired  to  teach  English  to  foreign  military  officer 
students,  brought  to  the  United  States  to  attend  Air  Force 
schools.  In  addition  to  teaching  English,  Goldwasser  made 
some  remarks  to  his  students,  in  the  classroom,  derogatory 
to  United  States  policy  in  Vietnam  and  to  jews.  The  remarks 
came  to  the  attention  of  his  superiors,  and  he  was  directed 
to  refrain  from  such  remarks  and  to  "stick  to  teaching  English." 
However,  he  again  made  similar  remeirks  and  consequently  was 

^0^9  u.S.C.M.A.  249,  26  C.M.R,  29  (1958). 

^^^^9  U.S.C.M.A.  at  250,  26  C.M.R.  at  30. 

^°^417  F.2d  1169  (D.C.  Cir.  1969). 
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dismissed  "for  cause."  He  sued  for  reinstatement,  claiming 
in  part  that  his  First  Amendment  rights  were  violated  by 
the  dismissal.  The  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  upheld  the  dismissal.  It  held 
that  even  though  a claim  of  "academic  freedom"  could  be  made, 
it  was  inapplicable  since  Goldwasser  was  hired  to  teach  English, 
not  to  discuss  current  events,  politics,  sociology,  etc.  Fur- 
ther, what  Goldwasser  said  was  said  during  the  actual  perform- 
ance of  his  duties  and  directly  in  conflict  with  express  or- 
ders to  the  contrary.  Distinguishing  the  case  from  Pickering 
V.  Board  of  Education.  where  the  speech  involved  was  made 
by  a teacher  outs ide  the  classroom,  the  court  upheld  the  dis- 
missal. 

These  cases  illustrate  the  amorphous  area  where  each 
specific  order  apparently  abridging  free  speech  must  be  test- 
ed on  its  own  merits,  rather  than  there  being  the  possibility 
of  formulating  a general  rule  to  say  that  a particular  mili- 
tary offense  (such  as  "disloyal"  statements)  in  itself  either 
violates  or  does  not  violate  the  First  Amendment.  Here  only 
general  principles  must  be  used  as  guides  to  aid  in  solving 
each  individual  case.  It  is  suggested  the  guides  proposed 
by  Professor  Emerson  concerning  jot-connected  and  non-job- 
connected  speech,  mentioned  earlier,  will  be  the  most  mean- 
ingful way  to  accomplish  this. 

supra,  n.  419. 
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In  Wvsonq . Wysong's  speech  had  nothing  to  do  with  the 
way  he  performed  his  military  duties;  his  speech  related  to 
the  conduct  of  his  family  and  an  investigation  incident  there- 
to. In  Goldwasser . however,  the  speech  directly  related  to 
Goldwasser's  job  performance.  What  he  said  to  the  foreign 
officers  after  class  would  fall  within  his  prerogatives  as 
a citizen,  to  criticize  his  Government,  its  policies,  or  any 
ethnic  group.  But  what  he  said  in  the  actual  performance  of 
his  duties  was  subject  to  greater  restrictions.  Then  the 
question  becomes  whether  the  job-connected  speech  is  still 
protected  by  the  First  Amendment.  Mr.  Emerson  opines  that 
if  the  restriction  relates  to  a "management  control"  imposed 

to  promote  "internal  harmony,"  it  is  not  an  unconstitutional 

607 

"abridgement"  of  free  speech.  Certainly  a castigation  of 

United  States  policy,  to  foreigners  brought  to  the  United 
States  as  a matter  of  that  same  policy,  by  one  in  an  official 
teaching  relationship  to  those  students,  does  not  promote 
"internal  harmony."  Further,  after  Goldwasser  had  specifi- 
cally been  directed  not  to  make  such  coimnents,  and  he  did  so 
notwithstanding  the  specific  order,  certainly  the  Government 
had  the  right  to  impose  appropriate  disciplinary  sanctions — 
even  to  tha  point  of  dismissal. 

Thus  It  would  appear  that  each  case  Involving  direct 
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orders  impinging  on  the  full  exercise  of  free  speech  must  be 


analyzed  on  its  own  merits;  and  it  is  submitted  that  in  the 
military,  as  well  as  in  the  civilian  sector,  the  job-connected 
and  non- job-connected  concepts  will  be  appropriate  measures  to 

' I 

: ' perform  that  analytical  task. 

^ I 

(2)  Prior  Restraints  on  the  Distribution  of  Printed 
Material  on  Military  installations 

Department  of  Defense  Directive  No.  1325.6,  dated  12 

if! 

; September  1969,  is  entitled  "Guidelines  for  Handling  Dissi- 

|}  dent  and  Protest  Activities  Among  Members  of  the  Armed  Forces." 

I Paragraph  III. A.  of  the  directive  is  worth  quoting  in  full: 

fl  1.  A Commander  is  not  authorized  to  prohibit  the  dis- 

ij  tribution  of  a specific  issue  of  a p\ablication  dis- 

?i  tributed  through  official  outlets  such  as  post  ex- 

1 changes  and  military  libraries.  in  the  case  of  dis-  j 

4 1 tribution  of  publications  through  other  than  official 

1)  outlets,  a Commander  may  require  that  prior  approval 

be  obtained  for  any  distribution  on  a military  install- 
ation in  order  that  he  may  determine  whether  there  is 
a clear  danger  to  the  loyalty,  discipline,  or  morale 
. i of  military  personnel,  or  if  the  distribution  of  the  pub- 

lication  would  materially  interfere  with  the  accomplish- 
ment  of  a military  mission.  When  he  makes  such  a de- 
termination, the  distribution  will  be  prohibited. 

2.  While  the  mere  possession  of  unauthorized  printed 
material  may  not  be  prohibited,  printed  material  which 
' is  prohibited  from  distribution  shall  be  impounded  if 

the  Commander  determines  that  ah  attempt  will  be  made 
[!  to  distribute. 

I 3.  The  fact  that  a publication  is  critical  of  Govern- 

['  ment  policies  or  officials  is  not,  in  itself,  a ground 

[ , upon  which  distribution  may  be  prohibited. 


Each  of  the  military  services  has  implemented  this  regu- 
lation, with  the  general  pattern  being  that  final  authority  to 
prohibit  distributions  is  retained  at  departmental  level,  ra- 


ther  than  being  left  to  the  commander  of  the  installation 
concerned,  as  the  Department  of  Defense  directive  author- 
izes.^08 

I 

What  this  provision  means  is  that,  when  locally  imple- 

i 

mented,  an  installation  commander  may  require  anyone  desiring 
to  distribute  literature  of  any  kind  to  submit  that  literature  i 

for  prior  "review" — or,  in  less  favorable  terms,  for  "censor- 
ing," It  also  should  be  noted  that  the  use  of  the  word  "anyone"  I 

in  the  preceding  sentence  is  correct;  obviously  the  regulation 
in  question  would  apply  to  military  personnel,  and  it  could  be  I 

I 

said  that  the  commander's  police  power  extends  to  anyone  work- 
ing on  the  installation.  In  addition,  however,  18  U.S.C.  i 

§ 1382  (1970)  assimilates  military  installation  regulations  | 

so  as  to  make  violations  of  them  a Federal  offense.  Thus, 
when  implemented  locally,  this  directive  applies  even  to  a 
civilian  not  employed  on  the  installation  who  desires  to  "hand- 
bill" there.  This  directly  brings  into  question  the  constitu- 
tionality of  the  regulation  itself. 

The  provisions  of  the  Department  of  Defense  directive  * 

just  quoted  are  strikingly  similar  to  those  of  a city  ordi- 
nance considered  by  the  Supreme  Court  in  Lovell  v.  Griffin 

in  1938.^^^  The  city  ordinance  in  question  required  anyone  ' 

■ 

^*^^See  AR  210-10,  30  Sep,  1968,  para.  5-5,  as  chanced 
bv  Change  No.  3,  1 Ded.  1970;  AFR  30-1,  1 Aug.  1971,  para. 

14a,  and  AFR  35-12,  12  Jun.  1970,  para.  3a;  OPNAVINST  1620.1 
(for  the  Navy) . 

^0^303  U.S.  444  (1938). 
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desiring  to  distribute  "circulars,  handbills,  advertising,  or 
literatiore  of  any  kind"^^®  first  to  secvire  the  written  per- 
mission of  the  City  Manager.  The  Supreme  Co\irt  unanimously 
held  the  ordinance  invalid  on  its  face  as  an  unconstitution- 
al prior  restraint  on  free  speech.  However,  the  Court  seemed 
to  leave  the  door  open  slightly  to  imply  that  such  an  ordi- 
nance which  served  some  valid  Government  purpose  would  be 
constitutional.  Could  the  Department  of  Defense  directive 
thus  be  distinguished  from  Lovell? 

The  Supreme  Covirt  has  not  yet  considered  a challenge  to 
the  Department  of  Defense  directive  in  question,  although  a 
considerable  number  of  cases  has  come  before  the  lower  Federal 
courts . 

One  of  these  cases  directly  related  to  the  second  num- 
bered subparagraph  in  the  quoted  Department  of  Defense  direc- 
tive. In  that  case,  a civilian  employee  who  admittedly  was 

an  active  anti-war  protester  off  the  installation  was  barred 
from  future  entry  onto  the  installation  because  anti-war  liter- 
ature was  discovered  in  the  trunk  of  her  car.  The  court  held 
that  her  exclusion  not  only  equalled  a dismissal  from  her  em- 
ployment but  also  that  it  was  illegal  because  she  had  not  at- 
tempted to  distribute  the  material  on  the  installation,  and 
because  mere  possession  of  the  literature  was  not  prohibited. 


^^°303  U.S.  at  451. 

^^^Kiiskila  V.  Nichols,  433  F.2d  745  (7th  Cir.  1970). 
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Specifically,  the  court  held  that  there  was  no  evidence  which 
covild  legally  give  rise  to  an  inference  that  Kiiskila  would 
engage  in  unauthorized  distributions  of  literature  on  the 
installation,  and  the  mere  fear  that  she  might  make  an  un- 
authorized distribution  was  insufficient  to  bar  her,  absent 
sufficient  evidence  from  which  such  an  inference  could  be 
drawn,  it  also  noted  that  there  was  no  evidence  that  her 
presence  on  the  installation  had  adversely  affected  military 
discipline,  nor  that  her  ability  to  perform  her  duties  was 
in  any  way  impaired  by  her  off-post  anti-war  activities.  Thus 
the  court  set  aside  the  exclusion  order.  Two  other  cases  were 
remanded  for  a rehearing  because  the  lower  Federal  court  had 
not  made  a full  determination  of  the  reasonableness  of  the 
military  commander's  finding  that  the  material  sought  to  be 

distributed  would,  in  fact,  present  "a  clear  danger  to  the 

6T_2 

loyalty,  discipline,  or  morale  of  military  personnel." 

Another  case  involving  a conviction  under  the  United  States 
Code  provision  cited  above  was  reversed  because  the  court 
found  that  the  actual  language  of  the  installation  regula- 

613 

tion  was  not  violated  by  the  activities  of  the  defendants. 

But  in  Dash  v.  Commanding  General,  Fort  Jackson,  South 

^^^Yahr  V.  Resor,  427  F.2d  346  (4th  Cir.  1970) ; Over- 
seas Media  Corp,  v.  Resor,  385  F.2d  308  (D.C.  Cir.  1967). 

^^^United  States  v.  Bradley,  418  F.2d  688  (4th  Cir. 

1969)  . 


I 


Carolina.  the  constitutionality  of  the  Department  of  the 
Army's  implementation  of  the  Department  of  Defense  directive, 
containing  exactly  the  same  standards  as  those  quoted  above, 
was  challenged  by  the  petitioner  and  specifically  held  con- 
stitutional by  the  court.  In  Dash  the  court  found  that  there 
was  a basis  in  fact  upon  which  the  commander  could  determine 
that  the  distribution  in  question  would  present  a clear  danger 
to  loyalty,  discipline,  and  morale  of  the  command.  Further, 
there  was  no  suggestion  by  the  court  that  the  standard  applied 
was  unconstitutional.  It  also  should  be  noted  that  in  neither 
of  the  cases  mentioned  above,  where  the  courts  remanded  the 
case  for  more  evidence  concerning  whether  the  standard  was  in 
fact  met,  was  there  any  hint  by  the  court  that  the  court  con- 
sidered the  standard  itself  unconstitutional. 

Two  more  recent  cases  are  even  more  clear  on  this  point. 

In  United  States  v.  Flower. Flower,  a civilian,  had 
been  barred  from  future  entry  onto  a military  installation, 
under  provisions  of  18  U.S.C.  § 1382  (1970),  because  he  had 
made  an  unauthorized  distribution  of  literature  on  the  in- 
stallation. Notwithstanding  his  exclusion,  he  re-entered, 
was  arrested  while  again  distributing  literature  without  prior 
permission,  and  was  convicted  for  his  unauthorized  re-entry. 


307  F.  Supp.  849  (D.S.C.  1969),  aff 'd.  . 429  F.2d 
427  (4th  Cir.  1970)  (per  curiam) . 


^^^452  F.2d  80  (5th  Cir.  1972). 


He  appealed  to  the  Fifth  Circuit  on  the  theory  that  the  regu- 
lation requiring  prior  approval  to  distribute  literature  on 
the  installation  was  unconstitutional.  The  court  held  "that 
both  the  circumstances  and  the  reasons  in  support  of  the  regu- 
lation . . . pass  Constitutional  muster";  moreover,  the  cotirt 
held  that  the  regulation  "established  no  unjustifiable  prior 
restraint  in  violation  of  the  First  Amendment.  We  detect  only 
a reasonable  regulation  promulgated  in  pvirsuance  of  an  essen- 
tial objective. 

6T_*7 

In  Schneider  v.  Laird.  the  Tenth  Circuit  was  faced 
with  an  appeal  from  the  denial  of  a request  by  a serviceman 
that  he  be  granted  an  injunction  prohibiting  his  installation 
commander  from  denying  him  permission  to  distribute  an  "under- 
ground" newspaper  on  the  installation.  The  court  concluded 
that  the  standards  contained  in  the  regulation  are  "without 
constitutional  defects. 

It  should  be  noted  that  the  holding  of  the  court  in  Dash 
was  that  the  commander  indeed  did  have  a basis  in  fact  upon 
which  he  could  aetermine  that  the  distribution  in  question 
would  present  a clear  danger  to  loyalty,  discipline,  and  mor- 
ale. In  Flower,  the  court  was  even  more  clear  in  saying  that 

at  85. 

^^^453  F.2d  345  (10th  Cir.  1972). 

^^®j;d.  at  346. 
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no  military  conunander  has  absolute  authority  to  deny  requests 
for  permission  to  distribute  literature  on  military  installa- 
tions. Instead,  the  commander  is  bound  by  the  applicable  stan- 
dards, and  in  addition,  "the  coviits  may  determine  whether  there 
is  a reasonable  basis  for  the  restriction" imposed  in  any 
given  case.  The  Tenth  Circuit  in  Schneider  v.  Laird  made  a 
specific  finding  that  the  commander  "acted  reasonably  and 
in  accordance  with"^^®  the  regulation. 

Thus  it  now  appears  well  settled  that  the  standards 
of  the  Department  of  Defense  directive  are  constitutional, 
and  the  only  question  which  will  remain  is  whether  a particu- 
lar commander's  decision  amounted  to  a reasonable  application 
of  the  standards,  or  whether  it  was  arbitrary,  unreasonable, 
or  without  foundation  in  fact. 

It  might  be  interesting  to  note  at  this  point  that  there 
is  a striking  similarity  between  the  standard  of  a "clear  dan- 
ger to  loyalty,  discipline,  and  morale"  contained  in  the  De- 
partment of  Defense  directive,  and  in  the  provisions  of  the 
Smith  Act  of  1940,  18  U.S.C.  § 2387(2),  quoted  earlier.  The 
Smith  Act  provision  in  question  makes  it  unlawful: 

for  any  person,  with  intent  to  interfere  with,  im- 
pair, or  influence  the  loyalty,  morale  or  disci- 
pline of  the  military  or  naval  forces  of  the  United 
States — 


^^^452  F.2d  at  86. 
^2°453  F.2d  at  347. 
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(2)  to  distribute  any  written  or  printed  matter  which 
advises,  counsels,  or  urges  insubordination,  dis- 
loyalty, mutiny,  or  refusal  of  duty  by  any  member 
of  the  military  or  naval  forces  of  the  United  States, 

The  obvious  difference  between  the  provisions  of  the  Department 
of  Defense  directive  and  the  Smith  Act  section  quoted  is  the 
question  of  intent:  In  the  Smith  Act  offense,  a specific  in- 
tent must  exist;  in  the  administrative  censoring  situation, 
a prior  review  to  prevent  the  same  result  is  imposed.  But  in 
fact  the  military  is  accomplishing  the  same  goal  as  that  in 
the  Smith  Act  section  quoted,  but  by  a means  that  prevents 
the  harm  from  occurring,  by  a meeuis  that  involves  censoring, 
and  by  a means  that  is  therefore  easier  to  accomplish  and  en- 
force, especially  in  light  of  the  Smith  Act's  specific  intent 
provision.  Does  this  make  the  decisions  of  the  lower  Federal 
courts,  discussed  immediately  above,  constitutionally  incor- 
rect? 

When  the  Smith  Act  provision  in  question  was  discussed 
earlier,  it  was  noted  that  this  portion  of  the  Smith  Act  holds 
the  civilian  community  to  a military  standard.  This  is  be- 
cause what  is  really  happening  in  these  situations  is  that  the 
civilian  sector  is  intruding  into  the  business  of  the  military 
sector;  what  the  civilian  does  directly  affects  the  internal 
.operations  of  the  military.  And  the  same  is  true  with  the  regu- 
latory scheme  established  by  Department  of  Defense  Directive 
No.  1325.6. 

It  also  has  been  noted  previously  that  the  military 


must  prevent  the  breakdown,  if  at  all  possible.  If,  then, 
there  is  indeed  existent  a "clear  and  present  danger"  in  the 
writing  desired  to  be  distributed  on  the  military  installa- 
tion, the  needs  of  the  military  should  allow  the  prior  review 
of  that  writing,  whether  the  distributor  be  a serviceman  or  a 
civilian.  And  it  must  be  stressed  that  even  the  directive  it- 
self is  clear  that  merely  critical  literature  cannot  be  pro- 
hibited; only  if  it  is  determined  that  the  material  poses  a 
clear  danger  to  military  loyalty,  discipline,  or  morale  may 
the  distribution  be  prohibited. 

Viewed  in  this  light,  the  prior  review  provisions  of  the 
Department  of  Defense  directive  are  not  unconstitutional.  It 
is  true  that  they  do  establish  a "permit  system"  based  on  the 
content  of  the  material  desired  to  be  distributed;  but  given 
the  needs  of  the  military  for  the  maintenance  of  good  order, 
discipline,  loyalty,  and  morale,  such  a review  based  on  the 
appropriate  test — the  clear  and  present  danger  test — is  not 
unconstitutional.  These  same  considerations  led  the  Fifth 
Circuit  in  United  States  v.  Flower  to  say  that  the  regulation 
"establish  no  unjustifiable  prior  restraint  in  violation  of 


the  First  Aniendment. 


..621 
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452  F.2d  at  85. 


Thus  far  in  this  discussion  of  distribution  of  litera- 
ture, such  distributions  have  been  considered  only  on  the 
basis  of  the  contents  of  the  literature  itself — a "pure"  free 
speech  problem.  Obviously  involved  is  the  physical  act  of 
distributing  the  literature.  However,  the  Supreme  Court  has 
consistently  treated  that  aspect  of  the  situation  in  concert 
with  problems  involving  the  freedom  of  assembly  and  petition. 
Accordingly,  the  issues  involved  in  the  physical  distribution 
aspect  of  "handbilling"  on  a military  installation  will  be  dis- 
cussed below,  in  conjunction  with  the  problems  involved  in  as- 
semblies on  military  ins tallat ions. 

(3)  Prior  Restraints  on  Symbolic  Speech;  Clothing 
Regulations 

In  discussing  actions  based  on  religious  belief  in 
Part  III  of  this  paper,  it  was  noted  that  military  uniform 
requirements  prohibit  the  adoption  of  various  modes  of  hair 
styles  or  certain  "accoutrements"  to  the  uniform,  even  if  the 
individual  serviceman  desired  to  adopt  those  modes  of  appear- 
ance and  dress  for  religious  reasons.  Although  not  expressly 
forbidden  by  the  Department  of  Defense  directive  concerning 
political  activities, the  v;earing  of  a political  campaign 
button  on  the  uniform  would  also  be  prohibited  by  the  stan- 
dard concept  of  military  unifoirm  regulations.  Both  religious 


^^^See  infra,  pp.  389-397. 
^^^DoD  Dir.  1344.10,  23  Sep. 
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and  political  devices  would  fall  within  the  language  of  (for 
example)  the  Army  regulation  on  the  subject,  which  reads 

No  jewelry,  watch  chains,  or  similar  civilieUi 
items  will  appear  exposed  on  the  uniform.  The 
wear  fsid  of  a personal  wrist  watch,  identification 
bracelet  or  ring  is  authorized  as  long  as  the  style 
is  conservative  and  in  good  taste.  The  wear  Fsid 
of  a purely  religious  medal  on  a chain  around  the 
neck  is  authorized  as  long  as  it  is  not  exposed. 

The  wear  F sid  of  a fad  device,  a vogue  medallion, 
a personal  talisman  or  amulet  when  in  uniform  or 
on  duty  is  forbidden  ...  .624 

What  has  been  said  previously  concerning  the  factual  uniform- 
ity of  the  uniform  is  applicable  here  as  well,  and  there  would 
be  no  unconstitutional  "abridgement"  of  a serviceman's  rights 
by  these  kinds  of  restriction. 

However,  the  same  paragraph  of  the  just-quoted  Army 
regulation  continues  as  follows; 

...  Any  item  of  personal  wear  that  has  disruptive, 
moral  or  social  overtones  whether  basically  an  ac- 
cepted item  of  wear  may  be  declared  an  unauthorized 
item  by  the  responsible  unit  commander. 

This  language  poses  a completely  different  problem,  since  it 

is  in  no  way  restricted  to  "when  in  uniform  or  on  duty, " and 

it  therefore  can  be  applied  to  civilian  dress  off  duty  as  well. 

The  Air  Force  regulation  on  the  wearing  of  civilian  clothing 

reads  that  the  military  commander  may  prohibit  the  weciring  of 

certain  types  of  civilian  clothing  on  his  Installation  based 

on  "legal,  moral,  safety,  or  sanitary  grounds  which  clearly 

correlate  the  military  mission  with  the  prohibited  dress  or 


624 


kl 


< d 


AR  670-5,  18  Jan.  1971,  para.  1-5 
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appecurance.”^^^  The  regulation  continues  that  specifically 
prohibited  are  items  of  civilian  clothing  which 

(2)  [contain]  obscene,  profane,  or  lascivious  words 
or  drawings 

(3)  might  create  a disorder  because  they  reflect  sup- 
port of  a country,  organization,  or  individual  who  ad- 
vocates or  has  advocated  overthrow  of  the  United  States 
Government .626 

A common  example  of  the  type  of  clothing  Involved  here 
is  a short  wlndbreaker-type  jacket  with  a design  or  slogan  em- 
blazoned on  it,  usually  across  the  back.  Particularly  in  over- 
seas areas  where  custom  embroidering  is  inexpensive,  elaborate 
designs  and  slogans  appear  on  these  jackets.  The  upshot  of  the 
regulations  in  question  is  that  if  these  slogans  were  con- 
sidered potentially  "disruptive"  to  good  order  and  discipline, 
or  "immoral,"  they  could  be  suppressed.  Could  the  serviceman 
in  question  contend  that  he  was  constitutionally  entitled  to 
this  form  of  expression? 

This  kind  of  expression  is  most  analogous  to  the  "sym- 
bollc  speech"  cases.  For  example,  in  Stromberg  v.  California,  ‘ 
decided  in  1931,  the  display  of  a solid  red-colored  flag  as  a 
symbol  of  opposition  to  the  Government  was  held  to  be  protected 
expression.  The  wearing  of  black  eurmbands  in  opposition  to  i'he 
Vietnam  War  was  also  held  to  be  protected  expression  in  the  1969 

^^^AFR  30-16,  8 Nov.  1971,  para.  1. 

626 

Id.  at  para.  2a.  Note;  Navy  provisions  are  con- 
tained in  U.S.  Navy  Uniform  Regulations,  Ch.  I,  § 4,  Art.  044. 


238  U.S.  359  (1931) 
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decision  In  Tinker  v.  Des  Moines  Independent  Coininunltv  School 
District. Further,  the  Supreme  Court  has  held  that  even 
If  certain  expression  Is  highly  disruptive.  It  may  be  none- 
theless constitutionally-protected  expression: 

A function  of  free  speech  under  ovur  system  of  gov- 
ernment Is  to  invite  dispute.  It  may  indeed  best 
serve  its  high  purpose  when  it  induces  a condition 
of  unrest,  creates  dissatisfaction  with  conditions 
as  they  are,  or  even  stirs  people  to  anger.  Speech 
is  often  provocative  and  challenging.  It  may  strike 
at  prejudices  and  preconceptions  and  have  profound 
unsettling  effects  as  it  presses  for  acceptance  of 
an  idea.  That  is  why  freedom  of  speech,  though  not 
absolute,  ...  is  nevertheless  protected  against 
censorship  or  punishment,  unless  shown  likely  to 
produce  a clear  and  present  danger  of  a serious  sub- 
stantive evil  that  rises  far  above  public  inconven- 
ience, annoyance,  or  unrest. ^29 

Under  these  precedents,  how  can  the  military  restrictions  on 

the  wear  of  civilian  clothing,  when  not  on  duty,  be  valid? 

It  is  submitted  that  the  quotation  from  Terminiello 
V.  Chicago,  immediately  above,  gives  the  clue:  The  prohibi- 
tions cannot  be  absolute;  instead,  they  may  be  imposed  only 
if  the  military  situation  in  question  shows  that  they  would 
actually  present  a clear  and  present  danger  to  good  order  and 
discipline,  or  to  morale,  or  to  both.  It  has  been  noted  be- 
fore in  this  section  of  the  discussion  that  in  the  area  of 
good  order  and  discipline,  the  traditional  tests  articulated 
by  the  Suprame  Court  in  First  Amendment  cases  all  resolve  them- 
selves into  the  clear  and  present  danger  test,  and  the  factors 


^28393  u.s.  503  (1969) . 
^^^337  U.S.  at  3. 
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to  be  considered  are  roost  clearly  stated  by  that  test.  Thus 
if  the  military  commander  could  show  that  such  a danger  actu- 
ally did  exist,  he  could  impose  appropriate  restrictions  on 
civilian  dress  which  amounted  to  "symbolic"  speech — such  as 
the  embroidered  windbreaker.  He  probably  also  could  restrict 
the  obscene — whatever  that  word  means.  Whether  he  could  pro- 
hibit the  profane  is  doubtful,  since  the  Supreme  Court's  most 

630 

recent  decisions  in  the  school  prayer  cases,  for  exan^le. 
Indicate  that  the  Government  should  not  be  involved  in  re- 
ligious matters — meaning  that  it  should  prohibit  the  profane 
no  more  than  it  should  encourage  the  religious. 

Accordingly,  the  language  in  the  regulations  in  ques- 
tion must  be  read  as  giving  the  commander  only  the  authority 
to  impose  the  restrictions  in  question  consistent  with  a 
serviceman's  constitutional  right  to  free  speech.  And,  viewed 
in  this  light,  these  regulations  become  strikingly  similar  tc 
those  discussed  immediately  above  concerning  the  distribution 
of  literature  on  a military  installation.  To  be  sure,  these 
clothing  regulations  do  not  require  that  the  slogan  on  a jacket, 
for  excimple,  be  submitted  for  review  prior  to  its  being  worn  on 
the  installation;  but  the  mere  existence  of  the  regulation  pro- 
hibiting the  wear  of  such  clothing  on  the  installation  consti- 
tutes in  itself  a kind  of  restraint.  However,  if  the  commander 


^•^^See.  e.q..  School  District  of  Abington  Township, 
Pennsylvania  v,  Schempp,  374  U.S.  20J  (1963);  Engel  v, 
Vitale,  370  U.S.  421  (1962). 
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could  indeed  show  that  the  writing  did  constitute  an  actual, 
clear  and  present  danger  to  the  loyalty,  discipline,  or  mor- 
2Qe  of  his  command,  he  could  enforce  the  regulation  by  pro- 
hibiting the  wecir  of  the  offensive  clothing. 


f.  Conclusions  Concerning  Good  Order  and  Discipline 
and  Freedom  of  Speech 

Like  a leitmotiv  running  through  a Wagnerian  opera,  the 
note  of  discipline  runs  throughout  the  entire  discussion  of  a 
serviceman's  rights  under  the  First  Amendment,  Time  and  again 
it  has  been  considered  the  justification  for  less  freedom  of 
speech  for  the  serviceman,  and  indeed  less  freedom  of  religion 
as  well.  Further  it  runs  throughout  the  entire  concept  of  mili- 
tary law;  for  example,  the  Supreme  Court  has  said  in  one  opinion: 

Traditionally,  military  justice  has  been  a rough  form 
of  justice,  emphasizing  summary  procedures,  speedy 
convictions  and  stern  penalties  with  a view  to  main- 
taining obedience  and  fighting  fitness  in  the  ranks. 

Because  of  its  very  nature  and  purpose  the  military 
must  place  great  enphasis  on  discipline  and  effici- 
ency. Correspondingly,  there  has  always  been  less 
emphasis  in  the  military  on  protecting  the  rights  of 
the  individual  .... 

• • • • 

It  must  be  emphasized  that  every  person  who  comes 
within  the  jurisdiction  of  courts -martial  is  subject 
to  military  law — law  which  is  substantially  different 
from  the  law  which  governs  civilian  society.  Military 
law  is,  in  many  respects,  harsh  law  ....  It  em- 
phasizes the  iron  hand  of  discipline  more  than  it  does 
the  even  scales  of  justice  ...  .631 

Although  the  Court  was  speaking  of  military  law  in  the  sense 

of  the  court-martial  system  in  the  above  passage,  and  although 


631 


Reid  V,  Covert,  254  U.S 


1,  35-36,  38  (1957) 
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it  could  be  argued  that  the  Court  was  "loading  the  issue"  to 
justify  its  decision  in  the  case,  nonetheless  the  quotation 
demonstrates  the  pervasiveness  of  the  concept  of  discipline. 
And,  it  follows,  that  which  creates,  nurtures,  and  fosters 
discipline — such  as  good  order  and  high  morale  and  loyalty — 
are  treated  synonymous  with  it. 

And  as  is  most  clearly  demonstrated  in  the  distribu- 
tion of  literature  cases  in  the  lower  Federal  courts,  the 
courts  accept  the  military's  need  for  discipline  as  a valid 
delineator  justifying  different  treatment  of  servicemen  than 
would  be  allowable  in  the  case  of  a civilian.  Only  by  ac- 
cepting the  need  for  discipline  can  the  prior  restraint  pro- 
visions of  Department  of  Defense  Directive  No.  1325.6  and 
such  cases  as  Dash  v.  Commanding  General , Fort  Jackson.  South 
Carolina. United  States  v.  Flower, and  Schneider  v. 
Laird^^'^  be  reconciled  with  the  Supreme  Court's  decision  in 

C O C 

Lovell  V.  Griffin.  The  same  is  true  of  clothing  regula- 

tions and  the  Court's  decision  in  Tinker  v,  Des  Moines  inde- 

636 

pendent  Community  School  District. 

However,  it  appears  that  the  military  cannot  simply 
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shout  "Discipline!"  and  have  the  courts  rule  favorably  on 
any  restraint  or  "abridgement"  of  First  Amendment  freedoms 
vhich  the  military  desires  to  impose.  Instead,  it  appears 
that  the  clecir  and  present  danger  test  will  most  often  be 
applied  to  determine  whether  expression  can  be  restricted 
in  the  interests  of  military  discipline.  Fvirther,  it  ap- 
pears that  this  test  is  the  one  which  most  accurately  re- 
flects whether  there  is  indeed  a military  necessity,  in  the 
name  of  discipline,  for  imposing  the  restrictions  in  ques- 
tion. And,  as  the  decisions  in  Yahr  v.  Resor  and  Overseas 
Media  Corporation  v.  Resor. and  particularly  United  States 

COO 

V.  Flower.  amply  demonstrate,  the  courts  will  not  accept 
the  military's  conclusory  statement  that  a particular  form 
of  expression  will,  in  the  military's  opinion,  harm  disci- 
pline; rather,  the  courts  will  demand  that  the  military  actu- 
ally prove  that  such  a risk  exists — that,  indeed,  there  is. 
a clear  and  present  danger  to  military  discipline.  In  this 
fashion  has  the  need  for  military  discipline  actually  become 
assimilated  into  First  Amendment  theory;  the  impairment  of 
discipline  becomes  a kind  of  "danger"  which  is  simply  non- 
existent in  the  civilian  sphere.  And  therefore  its  frequent- 
ly successful  invocation  by  the  military  to  reduce  a service- 

^^^See  supra,  n.  612. 

^^^See  supra,  n.  615. 
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man's  right  to  free  speech — and  sometimes  a civilian's  as 
well — below  the  level  which  civilians  generally  enjoy  is  not 
unconstitutional.  The  military  need  for  discipline  simply 
justifies  more  restraints  in  more  factual  contexts. 

B.  A Serviceman's  Right  to  Assembly  and  Petition 

From  the  time  of  the  Boston  Tea  Party  until  the  anti- 
Vietnam  war  demonstrations — that  is,  for  the  entire  history 
of  the  nation — public  assemblies,  demonstrations,  parades, 
speeches,  distribution  of  leaflets,  canvassing — a multitude 
of  public  communications  to  a mass  audience — ^have  occurred. 
They  were  considered  so  important  that  the  First  Amendment 
specifically  guarantees  the  free  exercise  of  these  activities 
in  a peaceful  manner.  Yet  because  the  issues  frequently  in- 
volved are  unpopular — or  conversely,  because  they  are  so  very 
popular  (but:  in  any  event,  strongly  held)  — emotions  run  high 
and  disorder  frequently  ensues.  Thus  these  acts  pose  a spe- 
cial problem  in  First  Amendment  theory,  and  an  equally  special 
problem  in  relation  to  their  exercise  within  the  military. 

As  Professor  Emerson  points  out  in  his  book  The  System 
of  Freedom  of  Expression, development  of  First  Amendment 
law  concerning  the  right  of  assembly  and  petition  did  not  com- 
mence until  the  late  1930's  with  Hague  v.  C.I.O.^^^  and  Cant- 

^^^Emerson  at  291. 

^^®307  U.S.  49b  (1939) . 
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well  V.  Connecticut.  And  even  though  a fairly  large  num- 

ber of  cases  has  come  to  the  Supreme  Court,  particularly  in 
the  last  few  years  because  of  the  civil  rights  movement,  the 
Court  has  failed  to  develop  any  comprehensive  theory  in  this 
area,  and  even  many  basic  issues  remain  unresolved. 

Thus  although  the  Supreme  Court  has  not  done  so,  it 
will  be  helpful  first  to  exclude  from  First  Amendment  protec- 
tion that  conduct  which  should  be  called  "action"  rather  than 
"expression."  However,  this  is  particularly  difficult  to  do 
in  the  assembly  and  petition  area  since,  as  noted  earlier, 
these  acts  always  involve  a communication  plus  some  kind  of 
physical  action.  Indeed,  the  Supreme  Court  has  characterized 
them  as  "speech  plus . the  plus  being  physical  activity  that 
may  implicate  traffic  and  related  matters. The  Court  has 
said  in  many  cases  that  the  "plus"  aspects  here  involved  may 
be  regulated.  However,  before  turning  to  that  issue,  a more 
fundamental  issue  is  whether  certain  activity  which  might  ap- 
pear to  fall  within  the  category  of  protected  assembly  and 
petition  should  be  removed  from  that  category  altogether. 

Mr.  Emerson  draws  the  line  as  follows; 

in  general  all  forms  of  verbal  communication 
customarily  used  in  public  assemblies  must  be  classi- 
fied as  "expression."  This  would  include  speech. 
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310  U.S.  296  (1940) . 
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■^Amalgamated  Food  Employees  Union  v.  Logan  Valley 
Plaza,  Inc.,  391  U.S.  308,  326  (1968)  (italics  in  original). 
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writing,  signs,  singing,  dramatic  performances,  the 
shouting  of  slogans,  and  the  like.  In  addition,  all 
nonverbal  conduct  that  is  an  integral  part  of  assem- 
bly would  normally  be  considered  "expression."  This 
would  include  the  holding  of  a meeting,  marching,  car- 
rying signs,  gestures,  display  of  symbols,  door-to- 
door  canvassing,  and  similar  conduct.  Patrolling  up 
and  down  or  picketing  would  also  constitute  "expression" 
except  insofar  as  it  amounted  to  a signal  for  the  ex- 
ertion of  organized  economic  pressure.  The  presence 
of  people  in  the  street  or  other  open  public  place 
for  the  purpose  of  expression,  even  in  large  numbers, 
would  also  be  deemed  part  of  the  "expression." 

On  the  other  hand,  the  use  of  physical  force  or 
violence,  against  person  or  property,  would  be  con- 
sidered "action."  A sit-in,  lie-in,  or  chain-in,  in 
which  the  physical  occupation  of  territory  is  used  as 
a form  of  pressure,  would  normally  constitute  "action." 

So  would  the  obstruction  of  traffic,  or  obstruction  of 
ingress  or  egress,  when  undertaken  for  the  purpose  of 
physical  interference.  Disruption  of  a meeting  by  mov- 
ing about  or  making  noise  must  also  be  counted  as 
"action."  Likewise,  wearing  of  masks  or  uniforms  under 
circumstances  implying  the  use  of  force  or  violence 
would  be  put  in  the  same  category.  Some  conduct  of  a 
purely  verbal  natiire,  such  as  the  issuance  of  a com- 
mand or  directions  to  engage  in  violence,  would  also 
come  within  the  definition  of  "action. "^^3 

Thus  any  attempt  by  a group  to  occupy  a building  on  a 
military  installation,  to  make  a human  "chain"  to  prohibit  the 
moving  of  men  or  equipment,  and  similar  actions,  are  not  con- 
stitutionally protected.  What  about  those  forms  of  assembly 
and  petition  which  are  "expression"  and  therefore  do  fall  with- 
in the  protections  of  the  First  Amendment? 


1.  Assembly 

The  provisions  of  Department  of  Defense  Directive  No. 
1325.6,  as  they  are  applicable  to  distributing  literature  on 


military  installations,  have  been  set  out  earlier.  There  the 
problem  was  that  the  military  could  review  the  contents  of  the 
literatvure  and  suppress  its  distribution  if  the  contents  pre- 
sented a "clear  danger"  to  military  discipline,  loyalty,  or 
morale. However,  the  paragraph  continues  that  the  physi- 
cal act  of  the  distribution  itself  can  be  prohibited  "if  the 

distribution  of  the  publication  would  materially  interfere 

645 

with  the  accomplishment  of  a military  mission."  The  same 

directive  also  contains  a special  paragraph  dealing  with  as- 
semblies ; 

On-Post  Demonstrations  and  Similar  Activities.  The 
Commander  of  a military  installation  shall  prohibit 
any  demonstration  or  activity  on  the  installation 
which  could  result  in  interference  with  or  preven- 
tion of  orderly  accomplishment  of  the  mission  of 
the  installation,  or  present  a clear  danger  to  loyal- 
ty, discipline,  or  morale  of  the  troops  ...  .646 

To  the  extent  that  "handbilling"  is  a form  of  assembly,  it 
would  fairly  appear  to  fall  within  the  "similar  activities" 
phrase  in  the  above-quoted  paragraph.^^^  Thus  the  act  of 
distributing  handbills  could  be  prohibited,  even  if  the  con- 
tents of  the  handbill  did  not  present  a clear  danger  to  the 
loyalty,  discipline,  or  morale  of  the  troops,  if  the  act  of 
distributing  would  itself  present  such  a danger.  Similarly, 

^"^"^DoD  Dir.  1325.6,  12  Sep.  1969,  para.  III.A.l.;  dis- 
cussed supra,  pp.  370-379. 

la. 

, para.  III.E. 

647^^g£prd;  TUnalqamated  Food  Employees  union  v.  Logan 
Valley  Plaza,  Inc.,  391  U.S.  308,  315  (1968). 
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denvonstrations,  "handbilling,"  and  all  other  forms  of  assem- 
bly could  be  prohibited  on  the  additional  basis  that  the  act 
would  materially  interfere  with  the  "orderly  accomplishment" 
of  the  military  mission. 

It  is  interesting  to  note  that  while  the  provisions 
of  Department  of  Defense  Directive  No.  1325.6  require  a sub- 
mission of  literatvure  for  review  prior  to  distribution,  there 
is  no  similar  requirement  in  the  assembly  portion  of  the  regu- 
lation that  would  in  effect  require  securing  a permit  to  con- 
duct an  assembly  on  the  installation.  Instead,  the  require- 
ment is  that  demonstrations  or  similar  activities  shall  be 
prohibited,  if  the  danger  or  interference  with  the  military 
mission  is  found  to  exist. 

On  the  other  hand,  a fair  reading  of  the  Department  of 
Defense  directive  would  imply  that  if  the  assembly  in  question 
did  not  present  a clear  danger  to  loyalty,  discipline,  or  mor- 
ale of  the  troops,  or  if  it  did  not  materially  interfere  with 
the  orderly  accomplishment  of  the  military  mission,  the  com- 
mander concerned  would  be  required  to  allow  the  assembly  to 
be  held.  In  constitutional  terms,  assuming  for  the  moment 
that  the  standards  by  which  the  assembly  could  be  prohibited 
are  constitutional,  if  those  standards  were  not  present  the 
commander  would  be  constitutionally  required  to  allow  the  as- 
sembly to  occur.  But  how  could  those  determinations  be  made; 
particularly,  how  could  the  participants  ascertain  whether 
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their  assembly  would  be  permitted  or  prohibited? 

The  obvious  answer  is  that  they  would  apply  for  per- 
mission to  conduct  the  assembly,  just  as  they  would  apply 
to  distribute  literature  on  the  installation.  And,  although 
it  is  clear  that  a request  for  permission  to  conduct  an  as- 
sembly is  not  a procedure  required  by  the  Department  of  De- 
fense directive,  it  is  in  fact  what  has  evolved.  The  Air 
Force  regulations  implementing  the  Department  of  Defense 
directive  specifically  spell  this  out;^^®  the  other  services' 
regulations  do  not.  The  Army  regulation,  however,  imol les 
that  a request  for  permission  may  be  submitted  and  may  be 
granted  in  appropriate  circumstances.  In  pertinent  part,  the 
Army  regulation  reads  "Participation  in  picket  lines  or  any 
other  public  deuonstrations , ...  not  sanctioned  by  competent 
authority,  is  prohibited  ...  The  evolution  of  this 

permission  system  in  actual  practice  is  illustrated  by  Dash 
V.  Commanding  General.  Fort  Jackson,  South  Carollna^^^  and 
The  Committee  to  Free  The  Fort  Pix  38  v.  Collins,  in  both 
of  which  there  had  been  submitted  a request  for  permission  to 
conduct  an  asseni)ly  on  the  Army  installations  concerned.  Thus 


^^®AFR 

35-15, 

12 

JUn, 

1970, 

para.  3. 

^^^AR  600-20, 

28 

Apr. 

1971, 

para.  5-16. 

^^°See 

supra- 

n. 

614. 

651429 

F.2d  807 

(3d  Cir.  1970)  . 
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it  appears  that  as  a matter  of  practice  the  services  have 
chosen  to  implement  the  Department  of  Defense  directive  by 
a permit  system,  based  on  the  standards  contained  in  the 
directive. 

Everything  that  has  been  said  previously  about  the 
maintenance  of  good  order  and  discipline  in  the  military, 
and  the  creation  of  morale,  applies  to  this  situation  and 
need  not  be  repeated.  To  the  extent  that  the  military  can 
indeed  show — and  it  clearly  bears  the  burden  of  proof — that 
a clear  and  present  danger  to  military  loyalty,  discipline, 
or  morale  would  accrue  from  the  assembly  or  distribution  in 
question,  it  would  be  constitutional  for  the  military  to  deny 
permission  to  conduct  the  assembly  on  the  installation.  In 
addition,  permission  can  be  denied  on  the  basis  that  there 
would  be  a material  interference  with  the  orderly  accomplish- 
ment of  the  military  mission  of  the  installation  concerned. 

Is  this  constitutional  as  a basis  for  denying  permission  to 
conduct  assemblies  on  military  installations? 

This  standard  harks  back  to  the  notion  that  the  mili- 
tary must  always  be  prepared  for  the  accomplishment  of  its 
ultimate  task,  the  defense  of  the  nation.  If  the  "every  day 
is  the  potential  day  of  war"  concept  were  applied  in  this  case 
to  the  fullest  extent,  the  military  could  conceivably  deny  all 
requests  for  permission  to  conduct  a peaceable  assembly  on  a 
military  installation.  It  could  argue  that  the  mere  impeding 


of  traffic,  the  use  of  military  police  to  insure  order,  and 
other  administrative  necessities  could  hinder  its  military 
readiness.  However,  this  argument  goes  too  far;  the  military 
does  other  things — such  as  an  official  parade  or  other  cere- 
mony—which  take  individuals  away  from  their  strictly  mili- 
tary-preparedness duties  and  which  themselves  create  traffic 
impediments.  Further  it  is  submitted  that  the  word  "mater- 
ially"  in  the  Department  of  Defense  directive  imports  ex- 
actly this  concept.  Thus  if  the  military  can  prove  a "material" 
interference  with  the  accomplishment  of  its  mission,  that  should 
be  a constitutional  basis  to  refuse  the  request  for  permission 
to  hold  an  assembly.  But,  again,  it  must  be  stressed  that  the 
burden  of  proof  rests  with  the  military. 

Additionally,  clearly  insofar  as  servicemen  themselves 
are  concerned,  the  material  interference  with  the  orderly  ac- 
complishment of  the  military  mission  is  a distinctly  job- 
connected  standard,  certainly  no  one  would  say  that  an  em- 


^^^It  should  be  noted  that  the  word  "material"  is  used 
to  modify  the  word  "interference"  in  para.  III. A.,  i^oD  Dir. 
1325.6,  which  relates  to  distributions  of  literatiure  on  mili- 
tary installations.  However,  the  word  "material"  does  not 
appear  as  a modifier  to  the  word  "interference"  in  para.  III.E. 
of  the  same  directive,  which  relates  to  on-post  demonstrations 
and  assemblies.  This  omission  is  deemed  an  oversight  by  the 
drafters,  since  there  is  no  logical  or  legal  reason  why  the 
two  situations  should  or  would  be  treated  differently.  Since 
any  interference  would  be  too  broad  a standard,  at  least  in 
relation  to  restricting  First  Amendment  rights,  it  will  be 
presumed  that  the  intent  was  to  establish  the  standard  of  a 
"material  interference"  in  both  paragraphs . 
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ployee  ought  to  be  cible  to  prevent  the  business  of  Government 
from  being  accomplished  by  his  material  Interference.  Of 
course  there  always  will  be  some  Interference  with  complete 
calm  and  order  in  any  assembly  situation;  it  is  endemic.  But 
balancing  that  inherent  disruption  against  a material  inter- 
ference, when  the  individuals  concerned  are  employees,  indi- 
cates that  a restriction  against  such  material  interference 
is  warranted. 

Thus  the  standards  established  by  the  Department  of 
Defense  directive  are  constitutional  limitations  on  the  rights 
of  those  seeking  to  conduct  assemblies  on  a military  installa- 
tion. 

It  is  interesting  to  note  an  additional  matter. 

In  a long  line  of  cases,  the  Supreme  Court  has  held 
that  constitutionally-permissible  restrictions  on  the  right 
of  assembly  can  be  imposed  insofar  as  they  relate  to  the  "time, 
place,  and  manner"  of  the  physical  aspects  of  the  assembly — 
the  "plus"  aspect  of  the  assembly. However . neither  the 
Department  of  Defense  directive  concerning  assemblies  and  dis- 
tributions nor  any  of  the  services'  implementing  regulations 
discusses  this  aspect  of  the  problem.  It  is  apparent  that 
should  unreasonable  restrictions  be  imposed,  in  the  guise  of 
"time,  place,  and  manner,"  the  meaningfulness  of  an  assembly 

^^^See.  e.q..  Martin  v,  Struthers,  319  U.S.  141  (1943); 
Cantwell  v.  Connecticut,  310  U.S.  296  (1940) ; Schneider  v. 
State,  308  U.S.  147  (1939). 
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vhlch  admittedly  does  not  meet  the  limiting  standards  of  the 

Department  of  Defense  directive  could  be  seriously  curtailed. 

But  further  to  complicate  the  issue,  it  is  not  entirely  clear 

exactly  what  the  phrase  "time,  place,  and  manner"  means; 

Presumably  [the  "time,  place,  and  manner"  stan- 
dard] would  include  restrictions  with  respect  to 
place  and  regulations  required  in  the  allocation 
of  physical  facilities.  Presumably  it  also  covers 
certain  general  police  regulations,  not  related  to 
control  of  expression,  such  as  a general  curfew  or 
a physical  isolation  of  persons  with  communicable 
diseases  ....  Such  restrictions  have  no  bearing 
upon  the  maintenance  of  a system  of  freedom  of  ex- 
pression [and  are  therefore  constitutional].  If 
"time,  place  and  manner"  is  to  mean  more  than  this, 
however,  it  would  probably  be  inconsistent  with  the 
full  protection  theory. ^54 

An  example  in  the  author's  experience  will  point  out 
the  difficulties  involved  here.  A soldier  requested  permission 
to  distribute  a leaflet  containing  a quotation  from  the  Declara- 
tion of  Independence.  Permission  to  make  the  distribution  was 
ultimately  granted,  but  the  distribution  was  limited  (1)  to  a 
distribution  by  the  requestor  alone;  (2)  to  a two-hour  period 
of  time  on  a designated  Sunday  afternoon;  (3)  to  a particular 
parking  lot  area  adjacent  to  the  main  Post  Exchange;  and  (4) 
the  permission  carried  an  injunction  that  the  individual  would 
be  personally  responsible  for  the  "police"  of  the  area — that 
military  word  meaning,  in  this  context,  that  the  individual 
would  be  responsible  to  clear  up  any  littering  that  occurred 
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by  others  dropping  his  leaflets  on  the  ground  after  he  gave 
them  away.^^^  The  first  three  of  the  restrictions  imposed 
appear  "reasonable"  \ander  the  military  circumstances  involved; 
in  any  event,  the  reasonableness  of  the  restrictions  and  the 
chilling  effect  they  may  have  on  the  distribution  itself  will 
always  remain  open  questions. 


i1 


Concerning  the  fourth  restriction,  however,  there  is 
somewhat  a more  difficult  question.  In  Schneider  v.  State, 
the  Supreme  Court  appeared  to  announce  a principle  that  "hand- 
billing"  could  not  be  prevented  because  the  recipients  of  the 
handbills  might  litter; 

We  are  of  opinion  that  the  purpose  to  keep  the 
streets  clean  and  of  good  appearance  is  insufficient 
to  justify  an  ordinance  which  prohibits  a person 
rightfully  on  a public  street  from  handing  literature 
to  one  willing  to  receive  it.  Any  burden  imposed 
upon  the  city  authorities  in  cleaning  and  caring  for 
the  streets  as  an  indirect  consequence  of  such  dis- 
tribution results  from  the  constitutional  protection 
of  the  freedom  of  speech  and  press.  This  constitu- 
tional protection  does  not  deprive  a city  of  all 
power  to  prevent  street  littering.  There  are  ob- 
vious methods  of  preventing  littering.  Amongst 
these  is  the  punishment  of  those  who  actually  throw 
papers  on  the  streets. 657 

On  the  other  hand,  the  Schneider  factual  situation  was  not 
limited  to  a rather  small  area;  thus  to  hold  the  individual 


^SSpor  a serviceman's  quite  uncomplimentary  view  of 
this  incident,  see  J.  Dippel,  Getting  Nowhere  through  Chan 
nels . 164  The  New  Republic,  22  May  1971,  at  13-17. 

^^^308  U.S.  147  (1939) . 

at  162. 


398 


4 


"handbllling"  responsible  for  the  cleanliness  of  an  entire 
street  or  downtown  area  would  indeed  be  unreasonable.  But 
when,  as  in  the  military  case  here  in  question,  the  distribu- 
tion jj.  limited  to  a clearly  definable  and  rather  small  area, 
the  condition  that  the  individual  "handbilling"  clean  up  does 
not  seem  so  onerous  as  to  make  the  requirement  unconstitu- 
tional, Notwithstanding,  it  somehow  seems  unfair  to  impose 
such  a requirement  on  the  individual  making  the  distribution, 
since  by  "handbilling"  he  is  only  exercising  his  constitution- 
al privilege;  no  one  would  contend  that  those  actually  litter- 
ing have  any  constitutional  right  to  litter.  Since  the  dis- 
tributor is  not  littering,  it  somehow  seems  punitive  to  hold 
him  responsible  for  what  others  illegally  do.  However,  the 
test  appears  to  be  what  is  reasonable,  and  not  what  seems 
"unfair";  thus  it  might  well  be  that  even  the  clean-up  re- 
quirement would — under  the  limited  circumstances  posed — be 
cons  titutional . 

The  principle  which  emerges  is  that,  even  on  military 
installations,  reasonable  restrictions  as  to  "time,  place, 
and  manner"  of  the  physical  aspects  of  assemblies  may  be  im- 
posed. The  question  will  always  remain,  of  course,  whether 
under  any  given  circumstances  the  restrictions  imposed  were 
indeed  reasonable. 

To  this  point,  there  appeaors  to  be  no  serious  diffi- 
culty with  the  military  application  of  constitutional  prin- 
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ciples  to  the  right  of  servicemen  to  participate  in  peaceful 
assemblies  on  a military  installation.  The  Department  of 
Defense  directive’s  standards  which  the  courts  have  upheld 
in  the  context  of  the  distribution  of  literature  cases 
are  analogous  to  the  standards  applied  to  an  assembly  case. 

' . Certainly  in  the  two  actual  assembly  cases  mentioned,  par- 

! i 

! ticularly  in  Dash  v.  Commanding  General.  Fort  Jackson.  South 

Carolina^^^  and,  to  a lesser  extent  in  The  Committee  to  Free 
The  Fort  pix  38  v.  Collins. the  covirts  virtually  assumed 
the  standards  to  be  constitutional.  Similarly,  a reasonable 
I application  of  the  "time,  place,  and  manner"  limitation  would 

I be  constitutional. 

Some  disturbing  problems  still  remain,  however. 

The  first  is  that  in  addition  to  controlling  the  First 
Amendment  assembly  activities  of  setvicemen  on  military  in- 
stallations, the  Department  of  Defense  directive  quoted  above 
also  purports  to  control  those  rights  off  military  installa- 
tions as  well; 

Off-Post  Demonstrations  by  Members,  Members  of  the 
Armed  Forces  are  prohibited  from  participating  in 
off-post  denonstrations  when  they  are  on  duty,  or 
' in  a foreign  country,  or  v;hen  their  activities  con- 


' ^^^See.  e.q..  Yahr  v.  Resor,  supra,  n.  612;  United 

j States  V.  Bradley,  supra,  n,  613. 

I •'  See  supra,  n.  614. 

; [ ^^^See  supra,  n,  651. 
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stltute  a breach  of  law  and  order,  or  when  vio- 
lence is  likely  to  result,  or  when  they  are  in 
uniform  ...  .661 

However  invalid  these  restrictions  may  appear  at  first  glance, 
a more  detailed  study  is  required. 

The  first  restriction  is  "when  they  are  on  duty."  Cer- 
tainly nothing  could  be  more  job-connected  as  that  term  has 
been  used  herein  than  a serviceman  being  "on  duty. " An  ex- 
ample would  be  a military  truck  driver,  driving  on  a military 
errand  off  post  in  a military  vehicle,  who  stops  in  order  to 
participate  in  an  off-post  assembly.  In  fact,  the  mere  act 
of  stopping  would  probably  violate  Article  86  of  the  uniform 
Code  of  Military  Justice,  in  that  the  serviceman  would  be 
deviating  from  his  route  and  therefore  he  would  fail  to  go 
to  the  place  to  which  he  had  been  directed  at  the  time  pre- 
scribed. Thus  there  is  no  unconstitutional  "abridgement"  in 
this  portion  of  the  prohibitions  involved. 

Likewise  there  seems  to  be  no  difficulty  with  the  re- 
striction that  servicemen  not  participate  in  off-post  demon- 
strations "in  a foreign  country."  In  the  first  place,  ser- 
vicemen are  usually  sent  to  foreign  countries  by  the  Govern- 
ment to  perform  military  duties  there.  As  such,  the  service- 
man is  virtually  an  "instrument"  of  American  foreign  policy. 
Thus  restrictions  on  his  actions  are  reasonable.  An  interest- 


^^^DoD  Dir.  1325.6,  12  Sep.  1969,  para.  III.F. 


Ing  analogy  arises  from  Frend  v.  united  States. 


There  a 


prohibition  against  conducting  a demonstration  within  500 
feet  of  a foreign  embassy  in  Washington,  D.C.,  was  upheld 
as  a valid  restriction  in  order  to  protect  the  foreign  cun- 
bassador  and  his  staff  from  embarrassing  disturbances  which 
might  also  jeopardize  united  States  relations  with  the  for- 
eign government  involved.  Mr.  Emerson  believes  the  restric- 
tion in  Frend  constitutional,  "but  only  on  the  theory  that 
the  embassy  was  in  effect  foreign  territory  and  hence  out- 
side  the  American  system  of  freedom  of  expression."  Thus 
Mr.  Emerson  would  in  effect  say  that  the  First  Amendment  does 
not  apply  to  demonstrations  conducted  by  Americans  in  a civil- 
ian community  in  a foreign  country. 

At  first  glance,  this  is  difficult  to  reconcile  with 

664 

the  principles  which  controlled  in  Best  v.  United  States. 

There  the  court  assumed  that  the  Fourth  Amendment  applied  to 
the  unlawful  search  and  seizure  of  an  American’s  personal 
property  by  American  authorities  in  occupied  foreign  terri- 
tory. If  the  Fourth  TUnendment  applies  overseas  as  in  Best, 
why  does  not  the  First  Amendment?  it  is  submitted  that  the 
difference  is  that,  in  a situation  like  Best,  the  United 


F.2d  691  (D.C.  Cir.),  cert,  denied.  312  U.S. 

640  (1938) . 

^^^100  F.2d  at  258. 

664104  F.2d  131  (1st  Cir.  1950). 


1 


402 


i 


I 


j 

I 

I 


I 


States  itself  is  the  motivating  power  involved — that  is,  the 
United  States  conducted  an  illegal  search.  In  such  cases, 
the  courts  will  not  permit  the  Government  to  act  contrary  to 
the  Constitution.  However,  in  the  case  of  an  off-post  demon- 
stration overseas,  the  restrictions  imposed  do  not  arise  from 
the  conduct  of  the  United  States.  Rather,  they  arise  because 
the  individual  acts  independently,  in  that  he  desires  to  par- 
ticipate in  an  off-post  demonstration  in  a foreign  country. 
There  is  no  "government  action"  involved  in  that  situation, 
as  there  is  in  a search  conducted  by  Government  agents.  Fur- 
ther, in  the  search  case,  only  the  united  States  and  one  of 
its  nationals  are  involved;  in  a sense,  the  problem  is  strict- 
ly "domestic"  (even  though  it  factually  occurs  overseas) . on 
the  other  hand,  participation  by  a serviceman  in  an  off-post 
demonstration  overseas  is  by  definition  not  "domestic" ; ra- 
ther it  is  both  public  and  "foreign"  as  well.  It  in  no  wise 
involves  the  United  States  as  a participant;  to  the  extent 
that  the  United  States  is  involved,  on3.y  its  foreign  rela- 
tions could  arguably  be  affected.  However . as  noted  above, 
servicemen  stationed  overseas  are  virtually  "instruments"  of 
United  States  foreign  policy.  The  United  States  always  has 
the  right  to  control  its  foreign  relations  and,  if  necessary, 
to  impose  restrictions  on  citizens  in  furtherance  thereof — 
such  as  its  authority  to  invalidate  passports  for  travel  to 
certain  foreign  countries,  in  the  interests  of  United  States 


I 
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foreign  policy.  Certainly  when  the  individual  is  an  "in- 

strument" of  foreign  policy,  even  greater  restrictions  may  be 
imposed  on  him.  These  factors  distinguish  the  situation  from 
Best.  Accordingly,  it  does  not  appear  that  a serviceman's 
rights  are  violated  by  the  restriction  in  the  Department  of 
Defense  directive. 

The  third  and  fourth  restrictions  are  "when  their 
activities  constitute  a breach  of  law  and  order,  or  when  vio- 
lence is  likely  to  result."  These  pose  more  troublesome  con- 
stitutional problems.  In  the  first  place,  the  physical  place 
concerned  is  one  off  a military  installation.  Under  the  Su- 
preme  Court's  decision  in  O' Callahan  v.  Parker.  the  mili- 
tary has  no  jurisdiction  over  offenses  committed  off  a mili- 
tary installation  by  servicemen  unless  those  offenses  are 
"service-connected."  Even  if  the  assembly  in  question  were 
in  protest  of,  say,  the  Vietnam  war,  it  would  seem  that  that 
fact  alone  would  be  insufficient  to  make  a participating  ser- 
viceman's conduct  "service-connected. " Thus,  if  the  service- 
man did  break  the  peace  during  the  assembly,  or  if  violence 
did  occur,  those  would  be  unquestionably  civilian  matters, 
not  military. 

Additionally,  these  restrictions  raise  the  entire  thorny 

^^^Zemel  v.  Rusk,  381  U.S.  1 (1965). 

^^^See  supra,  n.  420. 
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problem  of  when  and  how  assemblies  can  be  prohibited  because 
of  possible  disorder  or  violence.  At  least  one  principle  can 
be  stated  which  is  directly  applicable  to  the  Department  of 
Defense  directive  in  this  regard:  Kunz  v.  New  York  spe- 
cifically holds  that  a permit  to  conduct  an  assembly  cannot 
be  denied  simply  on  the  fear,  belief,  or  possibility  that  dis- 
order and  violence  might  occur.  The  only  case  where  the  Su- 
preme Court  has  ever  upheld  an  injunction  against  an  assembly 

(there  a labor  strike)  was  Milk  Wagon  Drivers  Local  753  v. 

66ft 

Meadowmoor  Dairies,  Inc.  The  facts  there  showed  a history 

of  immediately-prior  events  involving  the  same  union  where 

considerable  violence  had  in  fact  occurred.  As  the  court  said. 

The  picketing  in  this  case  was  set  in  a background 
of  violence.  In  such  a setting  it  could  be  con- 
cluded that  the  momentum  of  fear  generated  by  past 
violence  would  survive  even  though  future  picketing 
might  be  wholly  peaceful. ^ 

Thus,  when  there  is  such  a prior  history,  a serviceman  (like 
a civilian)  might  be  prohibited  from  joining  an  off-post  demon- 
stration; but  even  so,  it  would  appear  that  such  would  properly 
be  the  function  of  the  civilian  jurisdiction  involved  and  not 
the  military — ard  in  no  case  should  the  prohibition  be  imposed 
because  of  the  mere  possibility  that  violence  might  occur. 

Finally  there  is  the  restriction  imposed  by  the  Depart- 


667340  u.S.  290,  294  (1951). 
^^®312  U.S.  287  (1941) . 
at  294. 
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ment  of  Defense  directive  that  servicemen  cannot  participate 
in  off-post  assemblies  "when  they  are  in  uniform."  The  Army 
regulation  states  that  the  reason  for  this  (and  for  the  other 
prohibitions  as  well,  for  that  matter)  is  that  participation 
by  servicemen  "may  imply  [military]  sanction  of  the  cause  for 
which  the  demonstration  is  conducted. Certainly  the  uni- 
form restriction  is  valid  to  accomplish  this  purpose,  par- 
ticularly in  view  of  the  constitutional  scheme  that  the  civil- 
ian government  should  control  the  military,  and  not  vice-versa. 
Additionally,  this  prohibition  is  the  only  one  here  involved 

which  has  specifically  been  considered  by  the  courts.  In 
671 

Locks  V.  Laird  the  plaintiff  Locks,  a serviceman  in  the 
Air  Force,  had  been  convicted  by  a general  court-martial  for 
wearing  his  uniform  in  an  off-post  assembly  opposing  United 
States  troop  employment  in  Vietnam.  The  offense  was  charged 
as  a violation  of  the  Air  Force’s  regulation  implementing  the 
Department  of  Defense  directive  here  under  consideration.  The 
court  held  the  regulation  constitutional,  on  the  theory  that 
a serviceman  had  no  constitutional  right  to  wear  the  uniform 
whenever  lie  pleases,  since  the  uniform  "belongs"  to  the  mili- 
tary and  not  to  the  individual. 

Locks  made  an  interesting  claim  which  is  worthy  of  more 


^AR  600-20,  28  Apr.  1971,  para.  5-16. 
‘•300  F.  Supp.  915  (N.D.  Cal.  1969). 
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detailed  note.  He  claimed  that  wearing  the  uniform  in  the 
pcirticular  context  equalled  "symbolic  speech,"  which  was  a 
much  more  effective  means  to  communicate  his  views  against 
United  States  troop  employment  in  Vietnam  them  if  he  had 
participated  in  the  demonstration  not  wearing  his  uniform. 

The  court  ruled  that  this  was  in  effect  a perversion  of  the 
unifomm,  since  the  very  essence  of  the  uniform  is  its  sym- 
bolism of  unity  and  the  membership  of  the  individual  in  his 
military  branch  of  service,  and  his  "participation,  allegiance, 
and  achievement"  in  his  military  capacity, Further,  the 
court  ruled  that  to  allow  the  serviceman  to  wear  his  uniform 
at  such  a public  assembly 

cannot  help  but  have  some  adverse  and  detrimental 
effect  on  the  loyalty,  discipline,  moreile,  and  ef- 
ficiency of  the  Armed  Forces.  To  conclude  it  could 
not  have  such  an  adverse  effect  is  unreasonable. 

The  extent  of  such  adverse  effect  this  court  need 
not  decide,  once  it  determines,  as  it  does,  that 
some  adverse  effect  could  be  reasonably  expected 
to  follow.  The  basic  responsibility  of  determining 
what  constitutes  "for  the  good  of  the  service"  when 
it  involves  assigning  significance  to  military  sym- 
bols, is  more  a military  decision  than  it  is  a ju- 
dicial one  and  hence  should  be  approached  by  the 

courts  with  caution. 

What  is  interesting  about  this  portion  of  the  Locks  decision 
is  that  the  court  took  the  standards  which  the  Department  of 
Defense  directive  sets  out  concerning  holding  on-post  assem- 


at  919. 
at  919-920. 
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biles  and  applied  them  to  off-post  assemblies.  Notwithstand- 
ing, the  logic  that  the  uniform  "belongs"  to  the  military 
rather  than  to  the  Individual,  and  that  the  military  there- 
fore may  prescribe  its  wear  or  prohibit  its  wear,  Is  unques- 
tloneibly  sound  when  applied  to  one  who  is  actually  a service- 
man. 

Considering  the  Department  of  Defense  directive's  re- 
strictions on  off-post  assemblies  by  servicemen  as  a whole, 
it  would  appear  that  they  are  for  the  most  peirt  valid,  the 
doubtful  provisions  being  those  relating  to  prohibiting  par- 
ticipation "when  their  activities  constitute  a breach  of  law 
and  order,  or  when  violence  is  likely  to  result."  Further, 
from  the  valid  proscriptions  set  forth,  one  can  establish 
some  positive  situations  where  servicemen  mav  participate  in 
off-post  demonstrations,  even  if  they  protest  an  activity  or 
policy  of  Government  which  directly  affects  the  military: 

They  may  participate  without  military  permission,  when  in 
the  United  States,  off  a military  installation,  off  duty, 

and  in  civilian  clothes.  For  example,  in  United  States  v. 

674 

Howe.  discussed  many  times  previously.  Lieutenant  Howe 
was  in  the  United  States,  off  the  installation,  off  duty, 
and  in  civilian  clothes — and  there  were  no  charges  against 
him  for  participating  in  the  assembly  in  question.  In  Dash 

^^^See  supra,  n.  508. 
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V.  Coimnandlnq  General.  Fort  Jackson.  South  Carolina.  the 
coxirt  upheld  the  denial  of  permission  to  conduct  an  anti-war 
demonstration  on  the  post;  yet  the  court  also  said  I 

Off  base,  as  parts  of  the  great  mass  of  our  nation's 

citizenry,  they  may  well  be  entitled  to  First  Amend-  I 

ment  rights,  they  should  no  doubt  be  granted  the 
right  of  all  other  citizens  to  exercise  the  freedom 

to  dissent  and  to  criticize  ....  They  sought  to  i 

generate,  through  their  meeting,  such  discontent  with 
the  Vietnam  war  among  servicemen  that  the  political 

decision  to  involve  this  nation  in  such  a war  might  j 

be  influenced,  if  not  reversed.  This  they  may  have 
a constitutional  right  to  do  off  base  and  as  indivi- 
dual citizens,  despite  the  fact  that  they  were  mem- 
bers of  the  armed  services, 

It  has  been  noted  that  the  Locks  v.  Laird  decision 

i 

assimilated  the  standards  applicable  to  on-post  demonstra- 
tions to  the  rights  of  servicemen  to  participate  in  off-post  | 

assemblies.  This  leads  to  the  second  disturbing  problem  which 
should  be  discussed.  The  Army,  in  implementing  the  provisions 
of  the  Department  of  Defense  directive  which  have  been  the 
topic  of  discussion  in  this  section  has,  like  the  Locks  court, 
blvurred  the  concepts  involved.  The  pertinent  Army  regulation 
reads  as  follows : 

Participation  in  picket  lines  or  any  other  public 
demonstration,  including  those  pertaining  to  civil 
rights,  may  imply  Army  sanction  of  the  cause  for 
which  the  demonstration  is  conducted.  Such  parti- 
cipation by  members  of  the  Army,  not  sanctioned  by 
competent  authority,  is  prohibited — 


676 

°^^See  supra,  n,  614. 

^^^’307  F.  Supp.  at  856-857. 
^^^See  supra,  n,  671. 
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During  the  hovurs  they  are  required  to  be 
present  for  duty, 
fe.  When  they  are  in  uniform. 

When  they  are  on  a military  reservation, 
d.  When  they  are  in  a foreign  country. 

When  their  activities  constitute  a breach 
of  law  and  order. 

JE,.  When  violence  is  reasonably  likely  to  result.®^® 

The  glaring  problem  with  this  regulation  is  that  it 
makes  no  distinction  between  on-post  and  off-post  assemblies. 
The  Department  of  Defense  directive  does  not  make  applicable 
to  on-post  assemblies  any  of  the  restrictions  listed  in  the 
Army  regulation,  except  the  one  provision  concerning  partici- 
pation on  the  installation  (subparagraph  "c"  in  the  Army  regu- 
lation) . while  it  is  clear  that  on-post  assemblies  could  be 
restricted  in  many  of  the  ways  listed  on  a "time,  place,  and 
manner"  basis,  those  standards  change  as  the  circumstances 
change.  Thus  to  prohibit  all  on-post  assemblies  while  in  uni- 
form or  during  duty  hoturs  may  so  restrict  the  privilege  as  to 
nullify  it  altogether.  For  example,  an  oversea  commander 
could — with  complete  justification — read  the  quoted  Army  regu- 
lation to  require  that  cill  assemblies  in  a foreign  country 
could  be  prohibited;  thus  he  would  feel  obligated,  by  order 
of  the  Secretary  of  the  Army,  to  deny  any  request  for  an  as- 
senOaly  pn  his  oversea  installation.  This  obviously  is  not  cor- 
rect; the  Department  of  Defense  directive  prohibits  only  over- 

^^®AR  600-20,  28  Apr.  1971,  para.  5-16;  repeated  in 
essentially  the  same  wording  in  AR  600-21,  18  May  1965,  para. 

9.  Latter  citation  refers  to  civil  rights  demonstrations  ej:- 
clusively. 


assemblies.  Thus  an  on 


seas  OE,  in  the  United  States,  is  permitted — if  it  does  not 


The  standards  by  which  the  commander  concerned  may  grant  or 
deny  permission  to  conduct  on-post  assemblies  are  completely 
omitted  from  the  Army  regulation.  Thus  the  Army  commander 


is  left  without  any  standards  whatsoever  upon  which  to  base 


a decision,  should  he  receive  a request  to  permit  an  on-post 


assembly.  Particularly  is  this  critical  when  it  is  con- 
sidered that  Department  of  Defense  directives  are  usually  not 


distributed  to  lower  commands,  and  therefore  those  lower  com' 


mands  must  rely  solely  on  whatever  implementing  regulations 
are  promulgated  by  the  Secretary  concerned.  Thus  most  Army 
installation  commanders  must  rely  solely  on  the  Army  regula 


tlon  just  quoted.  And  since  that  regulation  is  notably  dif 


ferent  from  the  Department  of  Defense  directive.  Army  members 


could  be  seriously  deprived  of  their  rights  to  assembly  based 


on  the  mere  whim  of  the  commander,  rather  than  on  the  consti 


tutionally-based  criteria  established  by  the  Department  of  De 


Finally,  it  should  be  noted  that  if  permission  to  hold 


an  assembly  on  a military  installation  is  requested  and  de 


nied,  there  are  distinct  problems  in 


ecuring  review  of  that 
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denial  in  the  courts.  If  the  individual  concerned  is  a ser- 
viceman, the  courts  could  require  him  to  pursue  an  adminis- 
trative remedy  by  submitting  a complaint  under  Article  138 
of  the  Uniform  Code  of  Military  Justice,  as  a prerequisite 
to  hearing  the  case.  Because  of  the  close  analogy  of  Arti- 
cle 138  to  a petition  for  the  redress  of  grievances,  the 
mechanics  of  that  article  will  be  discussed  in  detail  below; 
suffice  it  to  say  here  that  the  article  does  provide  machin- 
ery for  subordinates  in  the  military  to  secure  the  adminis- 
trative redress  of  their  grievances  against  their  superiors' 
actions  or  decisions.  The  precedents  established  by  the 
Court  of  Military  Appeals  which  might  be  applied  to  the  ser- 
viceman who  requests  permission  to  conduct  an  on-post  assem- 
bly have  arisen  in  the  context  of  pre-trial  confinement  or 
confinement  pending  review  of  a sentence  of  court-martial. 

In  both  these  cases,  the  Court  of  Military  Appeals  requires 
exhaustion  of  the  Article  138  remedy.  Because  an  Article 

138  complaint,  which  requires  an  investigation,  may  require 
some  length  of  time,  the  date  of  the  requested  assembly  might 
well  come  and  go.  Further,  the  civilian  courts  are  not  al- 
ways too  quick  to  react  in  these  situations.  Indeed,  in  The 
Committee  to  Free  The  Fort  Dix  38  v.  Collins.  the  court 

^^^Catlow  V.  Cooksey,  21  U.S.C.M.A.  19G,  44  C.M.R,  160 
(1971)  (pre-trial  confinement);  Dale  v.  United  States,  19 
U.S.C.M.A.  254,  41  C.M.R.  254  (1970)  (post-trial  confinement 
awaiting  appellate  review) . 
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dismissed  as  moot  a complaint  of  wrongful  denial  of  permission 
to  conduct  an  assembly  on  Fort  Dix,  The  court  made  that  de- 
termination because  the  date  of  the  requested  assembly  had 
long  passed,  and  the  fact  that  Major  General  Collins,  the 
post  commander,  had  been  transferred  and  was  no  longer  in 
command  of  Port  Dix. 

However  complex  these  problems  might  be,  they  do  not 
necessarily  represent  a situation  where  a serviceman  has 
lesser  rights  than  a civilian.  The  entire  problem  of  secur- 
ing judicial  aid  in  these  cases  is  discussed  at  length  in  Mr. 
Emerson's  book  under  the  heading  of  "Administration  of  Con- 
trols. He  concludes  "that  the  legal  techniques  for  achiev- 

ing the  right  of  assembly  and  petition  in  practice  have  not 
developed  very  fast  or  very  far."^®^  Thus  it  is  submitted 
that  the  difficulties  here  involved  are  no  greater  than  those 
which  civilians  encounter  in  a pvirely  civilian  context.  In- 
deed, if  the  Department  of  Defense  directive  were  followed 
accurately  and  clearly  concerning  on-post  assemblies,  the 
military  sphere  might  have  more  clear,  definitive,  and  demon- 
strable guidelines  upon  which  requests  for  permission  to  con- 
duct assemblies  could  be  granted  or  denied  than  most  civilian 
permit  systems.  However,  if  the  assembly's  purpose  were  to 


i 


^Emerson  at  364-386. 
^®^Emerson  at  386. 
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demonstrate  against  the  military  itself,  or  against  a national 
policy  like  the  Vietnam  war  which  Intimately  and  directly  in- 
volves the  military,  it  could  be  predicted  that — with  justifi- 
cation— the  military  would  almost  always  apply  the  standards 
of  the  Department  of  Defense  directive  to  result  in  denial 
of  the  request.  Thus  the  standards  may  not  give  the  results 
which  the  requesters  would  like  in  most  cases ; but  that  does 
not  mean  that  the  denial  would  be  unconstitutional.  It  would, 
again,  be  only  another  example  of  the  greater  restrictions  on 
a serviceman's  rights  which  the  military  situation  demands. 

And,  again,  if  the  requester  were  a civilian,  it  would  be  one 
of  those  circumstances  where  the  military  standard  establishes 
a civilian's  rights. 

2.  Petition 

To  the  extent  that  the  right  to  petition  for  the  redress 
of  grievances  has  been  equated  to  the  law  concerning  the  right 
of  assembly,  all  that  has  just  been  said  is  equally  applicable. 
It  also  should  be  noted  that  the  military  frequently  equates 
petitions  to  "literature"  and  so  controls  their  circulation 
under  those  regulatory  provisions  discussed  ecirlier  concern- 
ing the  distribution  of  literature  on  military  installations, 
rather  than  treating  the  petition  as  an  "assembly."  For  ex- 
ample, the  Air  Force  regulations  specifically  include  peti- 
tions within  the  piurview  of  their  controls  over  the  distribu- 
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tlons  of  "literature" the  Array#  on  the  other  hand,  does 
not  raentlon  petitions  specifically  but  instead  uses  the  word 
"publications"  to  cover  all  printed  or  written  material  sought 
to  be  distributed,^®^  However,  to  the  extent  that  the  Depart- 
ment of  Defense  directive  imposes  the  same  standards  on  both 
disseminations  of  "literature"  and  on-post  assemblies — namely, 
that  they  must  be  permitted  unless  they  present  a clear  danger 
to  loyalty,  discipline,  or  morale,  or  materially  impair  the 
orderly  accomplisliment  of  the  military  mission — the  result 
would  be  the  same.  And,  again,  it  must  be  stressed  that  the 
standards  would  apply  to  both  servicemen  and  civilians  who 
seek  to  circulate  a petition  on  a military  installation. 

Callison  v.  united  States®®^  illustrates  the  point. 
Callison  received  a draft  induction  notice,  and  he  reported 
as  ordered.  While  sitting  at  the  induction  station  awaiting 
his  turn  to  be  processed,  he  solicited  the  signatures  of  others 
like  him  on  an  anti-Vietnam  war  petition  which  requested  that 
the  signers  not  be  inducted  because  (it  was  asserted)  the  Viet- 
nam war  was  "illegal."  Although  Callison  had  not  yet  been 
processed,  much  less  inducted,  he  was  informed  by  a military 

^®^AFR  30-1,  1 Aug.  1971,  para.  9;  AFR  35-15,  12  JUn. 
1970,  para.  3, 

®®^AR  210-10,  30  Sep.  1968,  para.  5-5,  as  changed  by 
Change  Nt>.  3,  1 Dec.  1970. 
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officer  at  the  induction  station  that  the  circulation  of 
the  petition  was  not  allowed  without  prior  permission,  and 
that  since  he  had  not  secured  the  same  he  not  only  had  to 
cease  and  desist  but  had  to  surrender  the  petition.  Callison 
refused  and  was  prosecuted  under  Federal  statutes  that  require 
one  reporting  for  induction  to  follow  the  orders  of  the  induc- 
tion station  personnel.  The  court  upheld  the  conviction  on 
the  "time,  place,  and  manner"  theory,  and  because  the  peti- 
tion by  its  very  contents  tended  to  incite  others  to  refuse 
induction,  which  was  the  very  legal  process  which  was  then 
in  progress.  The  facts  of  the  case  could  easily  be  trans- 
posed to  the  circulation  of  a petition  on  a military  in- 
stallation as  opposed  to  an  induction  station,  and  it  would 
be  assumed  that  the  same  results  would  occur  and  the  same  de- 
cision be  reached  if  the  case  were  brought  into  the  courts. 

It  is  interesting  to  note  the  possible  interrelation- 
ships which  could  occvu:  between  the  rights  of  petition  and 
assembly  if  a petition  were  circulated  on  a military  installa- 
tion, the  purpose  of  which  was  to  petition  the  installation 
commander  for  permission  to  allow  the  signers  to  conduct  an 

on-post  assembly.  This  actually  happened  in  Dash  v.  Command- 

6fiS 

inq  General.  Fort  Jackson.  South  Carolina;  however,  the 
court  made  no  distinction  and  treated  the  entire  problem  as 
one  of  assembly. 

^^^See  supra,  n.  614. 
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There  are,  however,  some  special  considerations  relating 
to  the  right  of  petition  for  the  redress  of  grievances  within 
the  military. 

The  first  consideration  is  the  right  to  write  one's 
Congressman  concerning  a grievance.  For  over  a centxiry  this 
right  was  nonexistent  in  the  military;  now  it  is  clearly  au- 
thorized by  10  U.S.C.  § 1034  (1970).  It  is  interesting  to 
note  that  even  though  a similar  provision  of  law  exists  for 
civilian  Government  employees,  Mr.  Emerson  opines  in  his 
book  The  System  of  Freedom  of  Expression  that  there  is  "no 
authoritative  ruling  that  the  First  Amendment  right  of  peti- 
tion applies  to  the  individual  grievances  of  workers  in  gov- 
ernment agencies.  But  there  is  nothing  in  the  background  or 
purpose  of  the  First  Amendment"  which  would  preclude  such  an 
application.  It  is  therefore  most  interesting  to  note  that 

the  Court  of  Military  Appeals  has  made  an  authoritative  ruling 
on  this  point  relative  to  servicemen; 

The  record  demonstrates  beyond  cavil  a campaign  of 
harassment  and  intimidation  of  a young  soldier  be- 
cause he  exercised  his  legal  and  unfettered  right 
as  a citizen  and  member  of  the  armed  forces  to  write 
a letter  of  complaint  to  his  Senator.  When  that  har- 
assment and  threatened  misuse  of  the  disciplinary 
processes  of  the  uniform  Code  of  Military  Justice  led 
him  to  inform  his  commanding  officer  that  he  would 
bring  such  infamous  treatment  to  the  attention  of  the 

^®^Lloyd-LaFollett  Act  of  1912,  5 U.S.C.  6 7102  (1970). 
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Emerson  at  571. 


public,  he  was  promptly  charged  with  [and  ulti- 
mately convicted  of ] extortion  [ in  violation  of 
Article  127  of  the  Uniform  Code]  and  communica- 
tion of  a threat  [in  violation  of  Article  134  of 
the  Uniform  Code]  .... 

Military  discipline,  harsh  as  it  may  often 
seem,  is  absolutely  essential  to  the  efficient 
functioning  of  our  armed  forces.  But  when  it  is 
perverted  into  an  excuse  for  retaliating  against 
a soldier  for  doing  only  that  which  Congress  has 
expressly  said  it  wishes  him  to  be  free  to  do, 
this  Court  would  be  remiss  in  its  duty  if  it  did 
not  immediately  condemn  the  effort  to  persecute 
him  and  stand  as  a shield  between  him  and  his 
superiors.  No  discipline  can  exist  without  fair- 
ness and  justice,  and  this  case  bespeaks  the  lack 
of  both. 

. . . The  right  to  petition  Congress  for  a 
redress  of  grievances  is  too  dear  to  permit  its 
exercise  to  be  limited  by  petty  tyrannies .689 

While  the  above  quotation  states  that  the  right  to 
petition  is  a "legal  unfettered  right  as  a citizen  and  a 
member  of  the  armed  forces,"  it  does  not  say  that  the  right 
stems  from  the  First  Amendment,  on  the  other  hand,  the 
language  at  the  end  of  the  quotation,  that  it  is  a petition 
"for  the  redress  of  grievances" — a direct  quotation  from  the 
First  Amendment,  although  not  indicated  as  such — is  indica- 
tive that  the  opinion  is  bottomed  on  the  First  Amendment  and 
not  merely  on  the  statutory  provision. 

The  second  statute  in  question  is  Article  138  of  the 

Uniform  Code  of  Military  Justice.  It  reads: 

Any  member  of  the  armed  forces  who  believes  himself 
wronged  by  his  commanding  officer,  and  who,  upon  due 
application  to  that  commanding  officer,  is  refused 


^89united  States  v.  Schmidt,  16  U.S.C.M.A.  57,  61; 
36  C.M.R.  213,  217  (1966). 
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redress,  may  complain  to  any  superior  commissioned 
officer,  who  shall  forward  the  complaint  to  the 
officer  exercising  general  court-martial  jurisdic- 
tion over  the  officer  against  whom  it  is  made.  The 
officer  exercising  general  court-martial  jurisdic- 
tion shall  examine  into  the  complaint  and  take 
proper  measures  for  redressing  the  wrong  complained 
of;  and  he  shall,  as  soon  as  possible,  send  to  the 
secretary  concerned  a true  statement  of  that  com- 
plaint, with  the  proceedings  had  thereon. 

Thus  the  serviceman  gets,  by  statute,  a clear  right  to  com- 
plain about  the  actions  and  decisions  of  his  superiors. 

Implementation  of  this  statute  has  been  made  by  all 
the  services. The  one  factor  contained  in  the  imple- 
menting regulations  which  is  not  contained  in  the  statute 
is  a requirement  that  the  "due  application"  for  redress  be 
in  writing;  and  if  a complaint  is  made,  because  that  redress 
either  is  refused  or  is  considered  insufficient  by  the  in- 
dividual, the  complaint  also  must  be  made  in  writing.  Ob- 
viously this  is  to  facilitate  administration  and  would  crys- 
tallize tne  issues  in  any  given  case;  however,  there  is  cer- 
tainly no  statutory  requirement  that  either  the  request  for 
redress  or  the  complaint  be  in  writing.  It  also  appears  that 
the  courts  find  no  such  requirement.  In  Schatten  v.  United 
States.^9^  a Marine  Corps  reservist  was  ordered  to  active  duty 
for  missing  too  many  drill  sessions.  He  sued  to  secure  relief 
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= from  the  order,  alleging  that  the  absences  (which  factually 

I did  occur)  should  have  been  excused.  The  court  required  the 

i 

i Marine  Corps  to  allow  Schatten  to  present  his  reasons  why  he 


t 
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thought  his  absences  should  be  excused.  Concerning  Article 
138,  the  court  said 

The  record  suggests  that  the  Appellant  attempted  to 
exercise  his  right  under  Article  138  by  asking  his 
commanding  officer  for  permission  to  speak  to  the 
commanding  officer's  superior.  The  Appellant's  re- 
quest was,  apparently,  turned  down  with  no  explana- 
tion given.  The  Appellant  may  well  have  taken  this 
denial  as  an  indication  that  there  was  nothing  fur- 
ther he  could  do. ^92 

In  addition  to  the  requirement  that  these  matters  be  in  writ- 
ing, the  Army  regulation  sets  a time  limit  on  the  right  to 
complain: 


A complaint  pursuant  to  this  regulation  must 
be  submitted  to  a superior  commissioned  officer 
within  90  days  of  the  date  of  discovery  of  the  al- 
leged wrong,  and  the  complainant  must  have  requested 
in  writing  redress  from  his  commander  and  have  been 
refused.  However,  a commander  exercising  general 
court-martial  jurisdiction  may  waive  the  90-day  time 
limit  for  good  cause  shown. 

The  imposition  of  requirements  that  the  request  for  redress 
and  the  complaint  be  in  writing,  and  that  everything  be  ac- 
complish within  90  days  from  the  date  of  the  alleged  wrong, 
all  lead  to  administrative  convenience,  present  this  issues 
clearly,  and  prevent  "staleness."  Yet  they  also  may  clearly 
prevent  the  processing  of  a valid  complaint;  the  validity  of 
the  complaint  would  not  necessarily  constitute  "good  cause 


at  190. 

^^^AR  27-14,  15  Feb.  1972,  para.  5a. 
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shown"  for  the  delay  In  submission.  Thus  it  appears  that  what 
could  be  a substantial  right  is  subject  to  chilling  by  the  im- 
plementing proced\ares  administratively  imposed  by  the  services. 

Finally,  it  should  be  noted  that  each  of  the  services 
has  an  Inspector  General  system,  which  allows  complaints  to 
be  made  to  the  officer  holding  that  position  within  the  com- 
mand and  gives  him  power  and  authority  both  to  investigate  the 
complaint  and  to  direct  correction  when  due.  In  addition, 
military  commands  also  recognize  the  right  of  anyone  to  com- 
plain to  a commander  simply  by  virtue  of  the  fact  that  he  is 
the  commander — that  is,  to  complain  to  the  commander  is  a mat- 
ter of  military  custom,  outside  the  scope  of  either  Article  138 
of  the  Code  or  the  Inspector  General  system.  However,  the  dis- 
position of  such  complaints  lies  solely  within  the  discretion 
of  the  commander  concerned. 

What  all  these  considerations  show  is  the  vagueness  of 
the  exact  meaning  of  the  constitutional  privilege  to  petition 
for  redress  of  grievances.  The  right  obviously  must  include 
the  right  to  circulate  a petition  to  be  signed — the  right  to 
create  a written  petition.  Clearly  the  military  authorizes 
this,  although  the  petition  itself  is  subject  to  review  for 
content,  and  the  circulation  thereof  is  also  subject  to  re- 
striction, both  on  the  standards  imposed  by  the  Department  of 
Defense  directive.  In  addition,  however,  the  constitutional 
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right  must  also  relate  to  the  use  of  the  word  "petition"  as  a 
verb;  but  even  so,  the  right  to  petition  for  redress  of  griev- 
ances clearly  does  not  connote  a concvirrent  right  to  secure 
actual  redress,  and  possibly  imports  no  more  than  the  right 
to  fair  consideration  of  the  complaint.  Thus  all  that  really 
exists  is  a right  to  complain.  On  the  other  hand.  Article  138 's 
language  is  quite  clear  that  redress  is  the  real  object  of  the 
game;  the  article  specifically  requires  the  superior  commander 
exercising  general  court-martial  jurisdiction  to  "examine  into 
the  complaint  and  take  proper  measures  for  redressing  the 
wrong  complained  of."  Thus  even  if  there  are  some  administra- 
tive restrictions  on  the  Article  138  process  which  perhaps 
should  not  be  there  (the  requirements  concerning  timing  and 
that  everything  must  be  in  writing) , the  fact  that  the  arti- 
cle's ultimate  aim  is  actual  redress  offsets  to  a great  ex- 
tent those  unfortunate  restrictions. 

In  sum,  it  would  seem  that  a serviceman  has  perhaps 
more  distinct  routes  to  petition  the  Government,  both  in  his 
capacity  as  an  employee  and  in  his  capacity  as  a citizen, 
than  civilian  Government  employees  or  other  civilians  have. 

3.  Conclusion  Concerning  a Serviceman's  Right  to  Assembly 
and  Petition 


Again  the  leitmotiv  of  discipline  appears,  accompanied 
by  its  sub-themes  of  loyalty  and  morale.  It  again  is  asserted 
as  the  reason  why  certain  assemblies  and  petitions  may  be  cut 
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off,  when  sought  to  be  conducted  on  military  installations. 
Given  the  need  for  military  discipline,  the  result  is  in- 


evitable in  certain  cases.  An  example  is  most  clearly  stated 


in  Dash  V.  Commanding  General.  Fort  Jackson.  South  Carolina; 


It  is  the  position  of  the  [Government]  that  the 
very  nature  of  the  subject  to  be  discussed  at  the 
meeting,  taken  in  conjunction  with  the  known  views 
of  the  promoters  of  the  meeting,  warrants  the  con- 
clusion that  the  meeting  would  have  created  unrest, 
provoked  disorder  and  weakened  discipline  and  mor- 
ale among  the  military  personnel  at  the  base. 

While  the  plaintiffs  assert  the  purpose  of  the 
meeting  was  to  discuss  peaceably  the  justification  of 
the  Vietnam  engagement  and  the  right  of  the  Post  Com- 
mander to  abridge  such  right  of  discussion,  their  own 
view  of  the  issue  to  be  discussed  was  plain:  To  them, 
the  Vietnam  war  is  an  immoral  war,  engaged  in  wrong- 
fully and  carried  on  inhumanely.  It  must  be  assumed 
that  a meeting,  promoted  by  the  plaintiffs,  would 
seek  to  develop  and  expound  that  thesis.  Can  it  be 
disputed  that  such  a meeting,  held  on  post  and  direct- 
ed particularly  at  servicemen  being  trained  to  parti- 
cipate in  the  very  war,  would  likely  be  calculated  to 
breed  discontent  and  weaken  loyalty  among  such  service 
men?  Can  training  for  participation  in  a war  be  car- 
ried on  simultaneously  with  lectures  on  the  immorality 
or  injustice  of  such  a war?  In  my  opinion,  the  denial 
of  the  right  for  open,  public  meetings  at  advertised 
meetings  on  post  for  discussion  of  the  propriety  of 
the  political  decision  to  participate  in  the  Vietnam 
war  was  justified  "by  reason  of  the  peculiar  circum- 
stances of  the  military"  and  represented  no  infringe- 
ment on  the  constitutional  rights  of  the  plaintiffs 
or  others  similarly  situated.^ 96 


' Additionally,  the  thread  of  interference  with  the  accomplish- 

j ment  of  the  military  mission  appears  here;  but  in  this  context, 

i as  the  above  quotation  shows,  it  will  in  many  cases  amount  to 

I 

* ^95gee  supra,  n.  614. 
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the  same  thing  as  the  disciplinary  argument,  and  thus  it  will 
result  in  restricting  the  full  exercise  of  one's  right  to  as- 
sembly and  petition. 

Notwithstanding  these  justifiable  limitations  on  a 
serviceman's  rights,  it  does  appear  that  servicemen  are  par- 
ticularly well -equipped  to  complain  to  the  Government  and, 
especially  through  Article  138  of  the  Uniform  Code  of  Mili- 
tary Justice,  to  sxibmit  petitions  for  redress.  It  particular- 
ly should  be  noted  that  Article  138  clearly  requires  that  the 
petition  be  considered,  and  if  it  is  considered  justified, 
that  the  commander  "take  proper  measures  for  redressing  the 
wrong  complained  of,"  commensurate  with  its  degree  of  justi- 
fication. This  is  clearly  a more  extensive  right  than  a civ- 
ilian has  to  petition  the  Government  for  a redress  of  griev- 
ances . 

Throughout  this  discussion,  again  as  demonstrated  in 
the  quotation  from  the  Dash  opinion  above,  there  is  the  inter- 
twining of  the  freedoms  of  assembly  and  petition  and  the  area 
of  politics.  As  there  are  special  problems  involved  in  a 
serviceman's  right  to  engage  in  political  activities,  the 
political  aspects  of  these  issues  have  been  omitted  from  the 
preceding  discussion.  However,  a separate  discussion  of  those 
aspects  of  the  problem  is  warranted,  and  it  follows  in  the 


next  section 


C.  Political  Activities  of  Servicemen 

Department  of  Defense  Directive  NC.  1344.10,  dated 
23  September  1969,  is  entitled  "Political  Activities  by  Mem- 
bers of  the  Armed  Forces."  It  attempts  to  set  forth  guide- 

697 

lines  and  practical  examples  to  tell  servicemen  exactly 
what  their  rights  are  in  the  political  area.  It  begins  by 
referring  to  five  statutes  which  directly  relate  to  service- 
men and  the  political  process. 

The  first  statute,  50  U.S.C.  S 1475  (1970),  prohibits 
using  one's  military  position  to  influence  another  member  of 
the  military  to  vote  for  a particular  candidate,  or  to  order 
a serviceman  to  vote  at  all.  A final  sentence  in  the  statute 
states  that  "nothing  in  this  chapter  shall  be  deemed  to  pro- 
hibit free  discussion  regarding  political  issues  of  candidates 
for  public  office"  within  the  Armed  Forces,  The  second  stat- 
ute, 18  U.S.C.  § 592  (1970),  prohibits  troops  or  armed  men 
being  directed  to  be  at  or  near  the  polls  on  election  days, 
unless  "necessary  to  repel  armed  enemies  of  the  United  States." 
The  third,  18  U.S.C.  § 593  (1970),  prohibits  the  military  from 
interfering  in  various  ways  with  voters,  civilian  or  military — 

&97The  directive  is  appliceible  only  to  active  duty 
servicemen.  DoD  Dir.  1344.10,  23  Sep.  1969,  para.  I.  It 
specifically  excludes  members  of  the  reserves  on  active  duty 
for  training  for  not  more  than  30  days.  DoD  Dir.  1344.10, 

23  Sep.  1969,  Enel.  1,  para.  6.  Consequently,  the  directive 


can  fairly  be  interpreted  not  to  purport  to  affect  retired 
requlars  or  reservists  in  their  political  activities. 
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such  interference  mainly  being  by  use  of  proclamation,  force, 
threat,  or  intimidation.  The  fourth  statute,  10  U.S.C. 

§ 973(b)  (1970),  is  more  directly  related  to  the  "man  on  a 

white  horse"  theory,  in  that  it  prevents  any  officer  of  the 
Regular  Armed  Forces  (in  contrast  to  the  "reserve"  forces) 
from  holding  both  a military  office  and  a civilian  office  at 
any  level  of  government.  Federal  or  State.  It  provides  that 
if  a Regular  officer  does  hold  a civilian  office,  he  will 
lose  his  military  office.  This  statute  is  commonly  called 
the  Dual  Office  Act.  The  final  provision  in  this  group, 

18  U.S.C.  § 596  (1970),  prohibits  anyone,  civilian  or  mili- 
tary, from  polling  meitibers  of  the  Armed  Forces  "with  refer- 
ence to  his  choice  or  his  vote  for  any  candidate."  Also,  no 
one  may  publish  or  release  the  results  of  any  such  purported 
poll  of  servicemen.  The  statute  defines  a "poll"  as  “any 
request  for  information,  verbal  or  written." 

As  Mr.  Emerson  points  out  in  his  discussion  of  the 

6QP 

political  rights  of  Federal  Government  civilian  employees, 
any  restriction  on  the  political  activities  of  anyone — civil- 
ian, military.  Government  employee  or  not — which  relates  to 
coercion,  intimidation,  and  other  such  actions  which  corrupt 
the  political  process,  are  clearly  constitutional.  Mr.  Emer- 
son applies  his  expression-action  test  to  this  conduct  and 
finds  it  to  be  action,  not  expression.  Thus  the  first  three 

^^^Emerson  at  590. 
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of  the  statutes  discussed  above  are  clearly  constitutional 
restrictions,  in  that  they  all  relate  to  protecting  the 
political  process  from  corruption  by  the  action  of  militeiry 
personnel. 

The  Dual  Office  Act  can  be  explained  only  by  the  de- 
sire to  keep  the  military  and  civilian  spheres  of  government 
separate,  except  as  the  Constitution  establishes  civilian 
supremacy  over  the  military.  Further,  actually  holding  of- 
fice is  not  "expression":  it  is  without  question  action. 

Thus  there  would  appear  to  be  no  First  Amendment  infirmity 
in  the  Dual  Office  Act. 

Finally,  there  is  the  statute  prohibiting  polling 
servicemen  to  ascertain  and  publish  or  report  their  politi- 
cal views.  This  statute  not  only  impinges  on  the  right  of 
a serviceman  to  say  for  whom  he  wishes  to  vote,  but  it  also 
impinges  on  the  right  of  both  civilians  and  servicemen  alike 
to  conduct  a poll  in  this  context.  Thus  the  statute  clearly 
affects  expression.  However,  before  discussing  its  consti- 
tutionality, it  will  be  helpful  to  point  out  the  additional 
statutory  and  administrative  controls  which  are  imposed  on 
the  political  activities  of  servicemen,  and  then  to  discuss 
the  constitutional  issue  of  all  these  provisions  at  one  time. 

In  addition  to  the  statutes  listed  above,  the  Depart- 
ment of  Defense  directive  makes  reference  to  various  other 


I 

( 
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statutes  contained  in  Title  18  of  the  United  States  Code 
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which  statutes  relate  to  the  political  activities  of  employees 

of  the  Federal  Government  in  general. It  then  goes  on  to 

give  a detailed  list  of  those  activities  which  the  Department 

of  Defense  interprets  as  either  being  permitted  or  prohibited, 

based  on  all  the  referenced  statutes. 

To  give  a clear  understanding  of  just  what  the  scope 

of  these  limitations  is,  the  language  of  the  directive  itself, 

although  lengthy,  best  conveys  the  scope  of  the  problem.  Thus 

direct  quotation  is  in  order.  However,  the  directive  uses  two 

terms  in  a special  way,  which  must  be  understood  before  the 

quotation  will  be  meaningful.  The  terms  are  "partisan"  and 

"non-partisan"  political  activity.  The  first,  "partisan" 

political  activity,  is  defined  as 

activity  in  support  of  or  related  to  candidates 
representing,  or  issues  specifically  identified 
with.  National  or  State  political  parties  and  as~ 
sociated  or  ancillary  organizations . 700 

"Non-partisan"  political  activity  is  defined  as 

activity  in  support  of  or  related  to  candidates 
not  representing,  or  issues  not  specifically  iden- 
tified with.  National  or  State  political  parties 
and  associated  or  ancillary  organizations.  (Is- 
sues relating  to  Constitutional  amendments,  referen- 


l 


^^^18  U.S.C,  § 594  (1970)  (intimidation  of  voters); 

18  U.S.C.  § 602  (1970)  (solicitation  of  political  contribu- 
tions); 18  U.S.C.  § 603  (1970)  (place  of  solicitating  politi- 
cal  contributions);  18  U.S.C.  § 606  (1970)  (intimidation  to 
secure  political  contributions);  18  U.S.C.  § 607  (1970)  (mak- 
ing political  contributions);  18  U.S.C.  § 608  (1970)  (limi- 
tations on  political  contributions  and  purchases  for  politi- 
cal purposes) . 


"^^^DoD  Dir.  1344.10,  23  Sep.  1969,  para.  III. A. 
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dums,  approval  of  municipal  ordinances,  and  others  of 

a similar  character,  are  deemed  not  specifically  iden- 
tified with  National  or  State  political  parties.) ^01 

The  directive  then  says  that  a member  of  the  Armed 
Forces  on  active  duty  mav; 

a.  Register,  vote,  and  express  a personal  opinion 
on  political  candidates  and  issues,  but  not  as 
a representative  of  the  Armed  Forces. 

b.  Promote  and  encourage  other  military  personnel 
to  exercise  their  franchise,  provided  such  pro- 
motion does  not  constitute  an  attempt  to  influ- 
ence or  interfere  with  the  outcome  of  an  elec- 
tion. 

c.  Join  a political  club  and  attend  its  meetings 
when  not  in  uniform. 

d.  Serve  in  a local  part-time  non-partisan  civil 
office,  appointive  or  elective,  e.g.,  chairman 
P.T.A.,  provided  the  requirements  of  the  office 

do  not  interfere  with  military  duties  and  the  mem- 
ber receives  the  prior  approval  of  the  Secretary 
concerned  or  his  designee. 

e.  Serve  as  an  election  official,  provided  such  ser- 
vice is  not  as  a representative  of  a partisan 
political  party,  does  not  interfere  with  military 
duties,  is  performed  while  out  of  uniform,  and 
has  the  prior  approval  of  the  Secretary  concerned, 
or  his  designee. 

f.  Sign  a petition  for  specific  legislative  action  or 
a petition  to  place  a candidate's  name  on  an  of- 
ficial election  ballot,  provided  the  signing 
thereof  does  not  obligate  the  member  to  engage 

in  partisan  political  activity  and  is  taken  as  a 
private  citizen  and  not  as  a representative  of 
the  Armed  Forces. 

g.  Write  a letter  to  the  editor  of  a newspaper  ex- 
pressing the  member's  personal  views  conceiving 
public  issues,  provided  those  views  do  not  at- 
tempt to  promote  a partisan  political  cause. 

h.  Write  a personal  letter,  not  for  publication,  ex- 
pressing preference  for  a specific  political  candi- 
date or  cause,  provided  the  action  is  not  peurt  of 
an  organized  letter-writing  campaign  in  behalf  of 

a partisan  political  cause  or  candidate. 


1 


i 

1 


if 

i 


701 


■ 1 j 


r XXX«13 


429 


1.  Make  monetary  contributions  to  a political  party 

or  political  committee  favoring  a particular  candi- 
date or  slate  of  candidates,  subject  to  the  limi- 
tations of  sections  607  and  608,  title  18,  United 
States  Code. 

j.  Display  a political  sticker  on  his  or  her  private 
automobile.  ^*^2 

The  directive  says  that  a member  of  the  Armed  Forces 
on  active  duty  mav  not; 

a.  Use  official  authority  or  influence  for  the  purpose 
of  interfering  with  an  election,  affecting  the 
course  or  outcome  thereof,  soliciting  votes  for  a 
particular  candidate  or  issue  or  requiring  or  soli- 
citing political  contributions  from  others. 

b.  Be  a partisan  candidate  for  civil  office.  Federal, 
State,  or  local  except  under  conditions  set  forth 
in  Section  IV  of  this  Directive  [to  be  quoted 
later],  or  engage  in  public  or  organized  solicita- 
tion of  others  to  become  partisan  candidates  for 
nomination  or  election  to  civil  offices. 

c.  Participate  in  partisan  political  management  or 
campaigns,  or  make  public  speeches  in  the  course 
thereof. 

d.  Make  a campaign  contribution  to  another  member  of 
the  Armed  Forces  or  to  a civilian  officer  or  em- 
ployee of  the  United  States  for  the  purpose  of  pro- 
moting a political  objective  or  cause. 

e.  Solicit  or  receive  a campaign  contribution  from 
another  member  of  the  Armed  Forces  or  from  a civil- 
ian officer  or  employee  of  the  United  States  for 
the  purpose  of  promoting  any  political  objective 

or  cause. 

f.  Allow  or  cause  to  be  published  partisan  political 
articles  signed  or  authored  by  the  member  for  the 
purpose  of  soliciting  votes  for  or  against  a parti- 
san political  party  or  candidate. 

g.  Serve  in  any  official  capacity  or  be  listed  as  a 
sponsor  of  a partisan  political  club. 

h.  Speak  before  a partisan  political  gathering  of  any 
kind  to  promote  a partisan  political  party  or  candi- 
date. 

i.  Participate  in  any  radio,  television,  or  other  pro- 
grcun  or  group  discussion  as  an  advocate  of  a parti- 
san political  party  or  candidate. 


. Enel.  1,  para.  2. 
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j.  Conduct  a political  opinion  survey  under  the  aus- 
pices of  a partisan  political  group,  or  distribute 
partisan  political  literature. 

k.  Use  contemptuous  words  against  the  office  holders 
described  in  [Article  88  of  the  Uniform  Code  of 
Military  Justice],  or  participate  in  [activities 
which  violate  security], 

l.  Perform  clerical  or  other  duties  for  a partisan 
political  committee  during  a campaign  or  on  elec- 
tion day. 

m.  Solicit  or  otherwise  engage  in  fund  raising  activi- 
ties in  Federal  offices  or  facilities,  including 
military  reservations,  for  a partisan  political 
cause  or  candidate. 

n.  March  or  ride  in  a partisan  political  parade. 

o.  Display  a large  political  sign,  banner,  or  poster 
on  the  top  or  side  of  his  or  her  private  auto- 
mobile (as  distinguished  from  a political  sticker) . 

p.  Participate  in  any  organized  effort  to  provide 
voters  with  transportation  to  the  polls  if  the  ef- 
fort is  organized  by  or  associated  with  a partisan 
political  party  or  candidate. 

q.  Sell  tickets  for  or  otherwise  actively  promote 
political  dinners  and  other  such  fund-raising 
events . 

r.  Attend,  as  official  representatives  of  the  Armed 
Forces,  partisan  political  events  even  though  they 
do  not  actively  participate. 703 

Finally,  for  acts  not  specifically  listed,  the  direc 
tive  says; 

Some  activities  not  expressly  prohibited  would  be 
contrary  to  the  spirit  and  the  intent  of  the  Direc- 
tive. In  determining  whether  or  not  an  activity 
violates  the  traditional  concept  that  military  per- 
sonnel must  not  engage  in  partisan  political  activity, 
rules  of  reason  and  common  sense  will  apply.  Any 
activity  that  could  be  interpreted  as  associating 
the  Departments  of  Defense  or  Transportation,  in  the 
case  of  the  Coast  Guard,  or  any  element  thereof 
directly  or  indirectly  with  a partisan  political 
cause  or  candidate  must  be  avoided. 704 


703 

704 


Id. . Enel.  1,  para.  3. 
Id. , End.  1,  para.  4. 
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To  this  point,  no  mention  has  been  made  of  the  Hatch 
Act. 705  That  act  pxirportedly  establishes  the  guidelines  for 
prohibited  and  permitted  political  activities  of  Federal  Gov- 
eriunent  employees.  It  is.  Interestingly  enough,  notably  ab- 
sent from  the  list  of  statutory  provisions  referred  to  in 
Department  of  Defense  Directive  No.  1344.10.  The  tacit  as- 
sumption must  be  that  the  Department  does  not  consider  the 
Hatch  Act  applicable  to  the  military;  indeed,  that  proposi- 
tion was  stated  orally  to  the  author  in  a casual  conversation 

with  the  Deputy  Chief,  Military  Affairs  Division,  Office  of 

706 

The  Judge  Advocate  General  of  the  Army. 

The  first  words  of  the  principal  section  of  the  Hatch 

Act  read  that  "It  shall  be  unlawful  for  any  person  employed 

in  the  executive  branch  of  the  Federal  Government  or  any 

707 

agency  or  department  thereof,  to  . . . ."  Clearly  service- 

men are  persons  employed  in  a department  which  is  part  of  the 
executive  branch  of  the  Government.  Thus  there  would  seem  to 
be  no  reason  why  the  Hatch  Act  would  not  apply,  apart  from 
the  fact  that  the  Act  is  interpreted  and  applied  to  civilian 
employees  by  the  Civil  Service  Commission,  which  obviously 

f 

70^5  u.S.C.  §§  7324-7327  (1970)  (principal  sections). 

7®^ Interview  with  Lieutenant  Colonel  David  L.  Minton, 
Deputy  Chief,  Military  Affairs  Division,  Office  of  the  Judge 
Advocate  General  of  the  Army,  at  the  Pentagon,  VJashington, 

D.C. , 30  Mar.  1972. 
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has  no  authority  over  military  personnel.  But  that  fact  would 
not  prevent  the  Department  of  Defense  from  applying  the  act  to 
military  personnel.  Additionally,  it  is  interesting  to  note 
that  there  is  some  indication  in  other  contexts  that  the  Hatch 
Act  does  indeed  apply  to  servicemen.  For  instance.  Army  Regu- 
lation 360-5,  which  requires  the  submission  of  all  writings 
and  speeches  for  review  prior  to  their  publication  or  the 
giving  of  the  speech  itself,  as  the  case  may  be,  states  that 
no  writing  or  speech  by  an  Army  member  should  be  "contrary  to 


law,  e.g.,  if  applicable,  . . . the  Hatch  Act  . . . . 


.,708 


However,  perhaps  this  omission  is  more  academic  than 
real,  since  the  restrictions  quoted  above  imposed  on  mili- 
tary personnel  are  virtually  the  same  as  those  imposed  under 
the  Hatch  Act,  in  addition  to  insuring  compliance  with  those 
provisions  of  law  discussed  above  which  spec  •’.fie  ally  and  direct- 
ly apply  to  the  political  activities  of  servicemen  as  such. 

Thus  whatever  comments  could  be  made  about  the  constitution- 
ality of  the  Hatch  Act  apply  with  equal  force  to  Department 
of  Defense  Directive  Nb.  1344.10. 

The  Supreme  Court  specifically  considered  the  consti- 
tutionality of  the  Hatch  Act  in  1947  in  United  Public  Workers 
V.  Mitchell.  a:.id  held  the  act  constitutional.  Thus  it 


^AR  360-5,  27  Sep.  1967,  para.  9ii(l)  (h)  • 
^330  U.S.  75  (1947). 
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would  seem  that  the  same  restrictions  imposed  on  a service- 
man, plus  those  imposed  specifically  on  him  by  virtue  of 
his  militeiry  status,  would  likewise  be  constitutional. 

However,  Mr.  Emerson  opines  in  his  book  The  System 
of  Freedom  of  Expression  that  if  the  constitutionality  of  the 
Hatch  Act  were  again  to  be  considered  by  the  Supreme  Covurt 
today,  the  Court  would  hold  it  unconstitutional.  Mr.  Emerson 
analyzes  the  area  of  political  activity  by  Government  em- 
ployees, using  his  expression-action  test,  and  delineates  in 
detail  those  restrictions  which  he  believes  to  be  proper  (be- 
cause they  represent  a valid  management  control  of  the  govern- 
ment as  an  employer,  or  because  they  constitute  "action"  ra- 
ther than  expression) , and  those  restrictions  which  he  be- 
lieves should  be  lifted  (because  they  are  only  "expression"). 
To  repeat  that  excellent  analysis  in  this  paper  would  only  be 
a direct  plagiarism  of  pages  590-591  of  Mr.  Emerson's  work 
and  is  not  necessary  to  the  exposition  of  the  issues  in  the 
military  context. 

However,  as  has  been  noted  many  times  previously,  Mr. 
Emerson  specifically  excludes  the  military  from  his  consider- 
ations. Thus  it  cannot  be  said  that  just  because  the  Hatch 
Act  ought  to  be  declared  unconstitutional  vis-a-vis  civilian 
Government  employees,  the  restrictions  on  servicemen  are  also 
unconstitutional.  It  has  already  been  said  that  several  of 
the  statutes  which  apply  directly  to  the  possibility  of  mili- 
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tary  intimidation,  coercion,  and  force  in  the  political 

process  are  valid  in  the  interests  of  the  "security"  of  i- 

that  process.  The  Dual  Office  Act  prohibits  servicemen  from 
holding  both  a military  and  a civilian  office.  What  is  the 
pxirpose  of  the  other  restrictions  so  lengthily  listed  above? 

First,  the  "man  on  a white  horse"  theory  is  clearly 
involved.  Although  there  are  provisions  permitting  run- 
ning for  political  office  while  a member  of  the  military 
under  certain  circumstances,  the  general  theory  is  that  if 
a military  man  wants  to  run  for  political  office,  he  ought 
to  do  so  from  outside  active  military  service.  This  would 
allow  a retired  officer  to  run  for  office,  which  was  Eisen- 
hower's status  when  he  ran  for  President.  As  the  Department 
of  Defense  directive  states  it,  the  "traditional  concept  [is] 


^^^However,  DoD  Dir.  1344.10,  23  Sep.  1969,  does  pro- 
vide for  some  sort  of  limited  activity  in  this  context  while 
on  active  duty.  Para.  IV. B.  of  the  cited  directive  reads; 

B.  Candidacy  for  Elective  Office. 

1,  A member  subject  to  this  Directive  may  not  cam- 
paign as  a partisan  candidate  for  nomination  or 
as  a partisan  nominee  for  civil  office.  How- 
ever, where  the  circximstances  justify,  the  Secre- 
tary concerned  or  his  designee  may  permit  the 
member  to  file  such  evidence  of  his  nomination 
or  candidacy  for  nomination  as  may  be  required 
by  law.  Such  permission  shall  not  authorize 
activity  while  on  active  duty  that  is  otherwise 


prohibited  by  this  Directive. 

A member  may  not  become  a non-partisan  candidate 
for  any  civil  office  requiring  full-time  service 
while  serving  an  initial  tour  of  extended  active 
duty  or  a tour  of  extended  active  dvity  that  the 
member  agreed  to  perform  as  a condition  to  re- 
ceive schooling,  or  other  training  wliolly  or 
partly  at  the  expense  of  the  United  States. 
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that  military  personnel  must  not  engage  in  partisan  political 
activity, " It  is  interesting  to  note  in  this  connection, 
however,  that  the  "tradition"  may  not  be  a very  old  one: 

There  is  no  doubt  that  Generals  Scott,  Grant,  and  McClellan 
all  ran  for  President  without  either  retiring  or  resigning 
their  commissions.  Thus  the  actual  validity  of  this  argument 
is  somewhat  doubtful . 

Second,  the  military  is  often  the  instrument  of  politi- 
cal policy,  particularly  international  policy  involving  hos- 
tilities. The  war  in  Vietnam  is  virtually  a classic  example 
to  indicate  the  degree  to  which  foreign  hostilities  can  be- 
come a prime  political  issue.  It  is  logically  inconsistent 
for  a serviceman,  the  instrument  of  that  foreign  policy,  to 
be  actively  engaged  in  the  political  arena  where  the  policy 
is  being  questioned,  particularly  when  the  position  of  the 
serviceman  might  quite  likely  be  against  current  policy.  For 
superiors  to  campaign  actively  against  a Government  policy 
could  seriously  undermine  discipline  and  esprit  de  corps  with- 
in the  military;  servicemen  under  their  command  would  say, 

"Why  should  I go  fight,  or  even  remain  in  the  military,  when 
my  commander  is  'against'  it,  too?"  Thus  it  is  better  for 
the  commander  to  be  officially  silent. 

In  essence,  then,  the  military  "tradition"  of  non- 
involvement with  politics  is  in  itself  a kind  of  management 

711 

'■^■^DoD  Dir.  1344.10,  23  Sep.  1969,  End.  1,  para.  4. 


tool:  Active  participation  in  partisan  politics  could  so 
seriously  undermine  effective  internal  management  of  the 
military  that  such  active  participation  is  prohibited.  Even 
Mr.  Emerson  concedes  that  restrictions  mandatory  for  internal 
heirroony  and  for  the  effectuation  of  good  management  controls 
are  constitutional. In  one  place,  he  points  out  that  it 
is  a proper  basis  for  imposing  restrictions  on  civilian  Gov- 
ernment  employees'  political  activities  that  "employees  who 
are  active  in  partisan  political  affairs  may  not  respond 
loyally  to  the  demands  of  their  employment,  may  perform  their 
duties  with  partisan  bias,  or  may  give  the  appearance  of  do- 
ing so."^^^  While  Mr.  Emerson  rejects  this  argument  as  a 
basis  for  general  restrictions  on  the  political  activities 
of  civilian  Government  employees,  the  military  cannot  afford 
these  results,  given  its  autocratic' system,  its  need  for  dis- 
cipline, and  the  fact  that  it  must  be  and  is  in  fact  an  in- 
strument of  national  policy,  regardless  of  the  opinion  of  the 
individual  serviceman. 

It  also  should  be  noted  that  the  Department  of  Defense 
list  of  prohibited  and  permitted  activities  seeks  to  give  the 
serviceman  the  widest  personal  latitude  in  his  participation 
in  the  political  process,  short  of  that  participation  in- 


^^^Emerson  at  570. 


’Emerson  at  591. 
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volving  the  military  or  using  the  individual's  military  status 
to  some  political  advantage.  What  is  prohibited  is  his  ex- 
pression of  his  political  views  so  that  it  appears  that  it 
is  the  attitude  of  the  military  establishment  itself,  or  so 
that  is  possibly  causes  disruption  and  disharmony  within  the 
military  establishment.  However,  the  issues  of  what  is  "per- 
sonal" and  what  affects  "management"  of  the  military  are  not 
always  easily  resolved,  nor  are  the  guides  listed  in  the 
Department  of  Defense  directive  always  easily  applied  in  fact. 

For  example,  one  of  the  arguments  advanced  by  Lieutenant 

Howe  against  his  conviction  for  violating  Article  88  of  the 

uniform  Code  of  Military  Justice  was  that  his  conduct  really 
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amounted  to  participation  in  a political  "discussion." 

In  support  of  his  contention,  he  did  not  cite  any  provision 
of  Department  of  Defense  Directive  No.  1344.10,  nor  did  he 
cite  the  final  sentence  of  50  U.S.C.  § 1475;  "...  but 

nothing  in  this  chapter  shall  be  deemed  to  prohibit  free  dis- 
cussion regarding  political  issues  or  candidates  for  public 
office."  Instead,  Lieutenant  Howe  cited  the  discussion  of 
Article  88  in  the  Manual  for  Courts -Martial : 

...  Adverse  criticism  of  one  of  the  officials  or 
groups  named  in  the  article,  in  the  course  of  a 
political  discussion,  even  though  emphatically  ex- 
pressed, if  not  personally  contemptuous,  may  not 
be  charged  as  a violation  of  the  article. 715 

"^^'^United  States  v.  Howe,  17  U.S.C.M.A.  165,  179-180; 

37  C.M.R.  429,  443-444  (1967). 

^^^M.C.M.,  para.  167. 
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unfortunately,  the  Court  of  Military  Appeals  did  not  discuss 
the  extent  to  v?hich  one  may  have  "private"  political  ddLs- 
cussions  and  not  run  afoul  of  the  prohibitions  of  the  De- 

I 

partment  of  Defense  directive  or  the  law.  Instead,  the 

I 

court  replied  to  the  Lieutenant's  argument  by  simply  quot- 
ing the  sentence  in  the  Manual  which  immediately  follows 
that  offered  by  Lieutenant  Howe: 

However,  giving  broad  circulation  to  a written 
publication  containing  contemptuous  words  of 
the  kind  made  punishable  by  this  article  or 
the  utterance  of  such  contemptuous  words  in 
the  presence  of  military  inferiors,  would  con- 
stitute aggravation  of  the  offense. 716 

Because  Lieutenant  Howe  carried  his  placard  in  a punlic  park 
in  El  Paso,  Texas,  and  because  there  was  evidence  in  the 
record  that  there  were  military  policemen  present  (who  were 
enlisted  personnel,  and  thus  Lieutenant  Howe's  military  in- 
feriors) , as  well  as  other  enlisted  personnel  present  in 
civilian  clothing,  the  court  made  no  further  discussion  of 
the  private  political  discussion  argument,  other  than  quot- 
ing the  Manual  as  above.  Thus  so  long  as  the  Court  of  Mili- 
tary Appeals  and  other  courts  uphold  the  constitutionality 
of  Article  88,  officers  in  the  military  are  quite  restricted 
in  what  they  may  do,  even  privately,  in  the  political  arena. 

Concerning  enlisted  personnel,  the  problem  is  much 
easier,  since  Article  88  does  not  apply  to  them.  However, 
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the  cases  of  United  States  v.  Daniels.  Harvev . and 
Grav^^^  have  been  discussed  above;  all  of  these  cases  in- 
volved protest  against  the  Vietnam  war  and  to  that  extent 
could  certainly  be  considered  "political,"  Yet  in  each  the 
manner  in  which  the  protest  was  stated  amounted  to  a call 
to  the  hearers  to  refuse  their  military  obligations.  Thus 
all  three  were  convicted  of  creating  disloyalty  and  disaf- 
fection among  the  troops,  thus  undermining  military  disci- 
pline and  esprit  de  corps. 

What  all  these  examples  show  is  that  political  activi- 
ties will  not  be  justified  if  they  violate  specific  provisions 
of  law,  particularly  those  affecting  good  order  and  military 
discipline  discussed  in  this  paper.  Thus  the  serviceman  is 
doubly  restricted!  He  must  not  only  comply  with  the  Depart- 
ment of  Defense  list  of  restrictions  on  political  expression 
per  se,  but  he  must  also  comply  with  those  general  restric- 
tions on  his  rights  of  expression  which  might  be  violated  as 
part  of  his  otherwise  permissible  political  expression. 

In  contrast,  the  Supreme  Court  has  said  that  strong 
criticism  of  public  officials  or  policy,  in  the  political  or 
any  other  arena,  is  protected  speech,  absent  a deliberate  or 
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reckless  falsehcxad.  Particularly  in  point  here  is  Bond 

V.  Flovd.^^^  Julian  Bond  was  elected  to  the  Georgia  legis- 
lature. He  had  made  a number  of  public  statements  against 
the  war  in  Vietnam,  and  they  were  pretty  strong  statements, 
to  be  sure.  Purportedly  only  because  of  the  statements 
(Bond  was  also  Black) , the  Georgia  legislature  refused  to 
seat  him.  Bond  sued  to  be  seated,  and  the  case  ultimately 
reached  the  Supreme  Court.  The  Court  unanimously  held  that 
the  refusal  to  seat  Bond  violated  the  First  Amendment,  say- 
ing that  Bond  had  a right  to  make  statements  in  opposition 
to  national  policy  concerning  Vietnam.  Implicit  in  this  hold- 
ing is  the  principle  that  there  is  no  constitutional  incon- 
sistency in  being  a public  official  and  making  public  state- 
ments in  opposition  to  national  policy.  Do  these  considera- 
tions mean  that  all  that  has  been  said  above  is  constitution- 
ally unsound?  Do  servicemen— who  are  clearly  public  employees 
as  much  as  Julian  Bond  was — ^have  the  right  to  make  even  publ ic 
political  statements?  The  foregoing  discussion  would  indi- 
cate that  even  private  political  statements  can  sometimes  be 
prohibited,  or  at  least  seriously  curtailed  in  the  military. 
Can  these  be  reconciled? 

The  solution  to  this  seeming  dilemma  is  that  the  con- 

^^Og^j-j-jLson  V.  Louisiana,  supra,  n.  570;  Now  York  Times 
V,  Sullivan,  supra,  n.  572. 
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slderatlons  as  applied  to  the  military,  while  perhaps  the 
seune  considerations  as  those  applied  in  the  Bond  case,  simply 
"come  out"  different,  A civilian  political  figure  like  Julian 
Bond  is  the  /ery  essence  of  the  political  process.  He  is  in- 
deed a political  figxire.  The  political  process  would  be  mean- 
ingless if  the  very  participants  in  it  did  not  have  the  free- 
dom to  speak  out  on  national  policy;  indeed,  they  are  the  ones 
who  create  that  policy,  or  amend  it,  or  abolish  it.  Thus  the 
I considerations  as  to  them  are  completely  different  from  those 

applicable  to  the  military.  The  military  does  not — and  should 
not — create  national  policy.  Likewise,  it  should  neither  con- 
trol or  change  such  policy  after  it  already  exists.  Particu- 
larly when  the  policy  in  question  relates  directly  to  the  mili- 
tary— such  as  the  conduct  of  a war — it  is  even  more  necessary 
that  the  military  "stay  out  of  it,"  These  were  the  views  ex- 
pressed in  Dash  v.  Commanding  General.  Fort  Jackson,  South 
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Carolina,  quoted  at  the  end  of  the  preceding  section. 

However,  what  about  political  issues  which  do  not  clear- 
ly affect  the  military?  Should  the  restrictions  imposed  re- 
late to  the  problem,  or  is  it  valid  that  the  restrictions  be 
"blanket"  restrictions,  as  indeed  they  are?  This  is  a diffi- 
cult question.  On  the  one  hand,  the  argument  could  be  made 
that  there  are  few  political  issues  which  do  not  affect  the 
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military  in  some  way.  If  the  issue  is  the  allocation  of 
Federal  funds  for  non-military  pxirposes,  that  allocation 
must  almost  always  be  considered  in  relation  to  how  much 
of  the  budget  will  go  to  the  military.  Foreign  policy  al- 
most invariably  involves  some  military  considerations.  And 
since  the  President  is  the  Commander-in-Chief , for  a ser- 
viceman to  speak  out  in  the  political  arena  of  Presidential 
elections  is  at  best  a "close"  situation;  if  the  content  were 
"against"  re-election  of  the  incumbent  and  urged  his  replace- 
ment, the  problem  is  more  acute,  especially  so  long  as  Arti- 
cle 88  of  the  Uniform  Code  is  upheld  by  the  courts.  In  es- 
sence, this  argument  eimounts  to  saying  that  the  role  of  the 
military  in  modern  times  is  so  all-pervasive  that  it  is  fair- 
ly difficult  to  find  some  political  issue,  especially  on  the 
national  level,  and  especially  any  issue  of  any  significance, 
which  does  not  involve  military  considerations.  Thus  service- 
men should  "stay  out." 

On  the  other  hand,  the  "all -pervasive"  argument  ob- 
viously goes  too  far.  Clearly  there  are  importcint  political 
issues  which  do  not  affect  the  military  as  such.  Why  should 
not  a serviceman  speak  his  mind  either  for  or  against  abor- 
tion, or  the  income  tax,  no-fault  insurance,  busing,  devalu- 
ation of  the  dollar,  and  so  on?  These  do  not  involve  mili- 
tary considerations — or,  if  they  do,  they  are  so  remotely 
connected  with  the  military  that  they  should  not  be  denied 
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the  serviceman. 

But — as  usual,  it  seems — the  issue  would  be  where  to 
draw  the  line.  Who  is  to  determine  whether  a particular  politi' 
cal  issue  is  either  "too  connected"  with  the  military  or  not, 
so  that  political  discussion  either  may  or  may  not  be  had  on 
that  subject?  Further,  it  is  easy  to  miss  the  real  issue; 

Servicemen  are  not  cut  off  from  all  political  discussion; 
what  is  prohibited  is  their  political  activity  of  a non- 
private  nature — in  other  words,  political  activity  with  pub- 
licity attached. 

As  has  been  noted  before,  the  military  rule  against 
non-public  participation  in  politics  amounts  to  a management 
tool.  Internal  harmony,  military  loyalty,  discipline,  and 
morale  must  be  malntaired.  Nothing  could  be  so  potentially 
divisive  as  differing,  strongly-held  political  views,  es- 
pecially by  the  top  military  echelons.  Factionalism  could 
easily  result  from  complete  publicity,  and  rifts  too  wide  to 
be  consistent  with  effective  military  operations  could  ensne. 

While  political  discussions  on  a person-to-person  basis  must 
be — and,  indeed,  are — permitted,  political  activities  which 
go  beyond  that  level  go  too  far,  given  the  special  context 
of  the  mil.itary. 

Also  there  is  some  merit  in  the  notion  that  the  mili- 
tary should  not  be  considered  by  the  civilian  community  as 
having  a political  stand.  The  appearance  of  the  military 
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actively  and  pviblicly  espousing  a particular  political  view, 
party,  or  candidate,  comes  too  close  to  the  "man  on  a white 
] horse"  problem.  Civilians  could  (wrongfully,  to  be  sure,  but 

I 

in  fact)  interpret  the  existence  of  a strong,  military-backed 
political  position  as  military  intimidation.  The  goal  of 
United  States  political  theory  has  always  been  to  keep  the 
military  subordinate  to  and  controlled  by  the  civilian  com- 
munity— not  the  reverse. 

Thus  if  the  individual  serviceman  must  suffer  some  re- 
strictions in  the  political  area,  they  are  restrictions  im- 
posed for  the  greater  good — first,  for  the  maintenance  of 
internal  harmony,  discipline,  and  order  within  the  military 
itself;  and  second  for  the  maintenance  of  the  very  democratic 
system  of  government  which  the  United  States  enjoys.  Viewed 
in  this  light,  the  restrictions  imposed  are  not  unconstitu- 
tional "abridgements"  of  a serviceman's  political  rights. 

These  are  amorphous  concepts;  they  do  not  lend  them- 
selves to  precise  analysis.  Yet  their  aggregate  shows  a 
valid  social  reason  why  servicemen  should  be  restricted  in 
espousing  too  publicly  their  political  views.  It  is  only 
another  example  of  the  fact  that,  while  the  First  Amendment 
does  apply  to  servicemen,  it  applies  "differently." 
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D.  Summary  and  Conclusions  Concerning  a Serviceman's  Freedom 
of  Expression 

The  restrictions  and  consequent  limitations  on  a ser- 
viceman's freedom  of  expression  are  many.  The  reasons  why 
those  limitations  are  imposed  are  also  many — national  security 
from  both  external  and  internal  attack,  civilian  control  of 
the  military,  the  efficient  operation  of  the  military,  the 
needs  of  good  order,  and  the  maintenance  of  loyalty,  disci- 
pline, and  morale. 

This  means  that  a serviceman's  freedom  of  expression 
is  without  question  less  than  a civrlian's.  But  that  does 
not  mean  that  the  restrictions  are  unconstitutional.  It  must 
be  remembered  that  in  only  a very  few  instances  in  the  pre- 
ceding discussion  has  it  been  said  that  a particular  restric- 
tion was  an  unconstitutional  "abridgement" — the  notable  ex- 
amples being  Article  88  of  the  Uniform  Code  of  Military  jus- 
tice and  the  "policies  and  programs"  criterion  for  the  review 
of  "key"  officials'  speeches  and  writings  under  Department  of 
Defense  Directive  No.  5230.9.  Further,  there  were  only  two 
other  situations  considered  where  it  was  concluded  that  the 
military  proscriptions  on  speech  were  "doubtful" — communica- 
tion of  a threat  to  a third  party  rather  than  directly  to  the 
threatened  individual,  and  the  offense  of  criminal  libel. 

In  contrast,  analysis  of  the  vast  majority  of  the  in- 
stances considered  resulted  in  a determination  that  there  was 
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no  First  Amendment  infirmity  in  the  restriction  in  question. 

In  a goodly  number  of  cases — such  as  treason,  mutiny,  incit- 
ing riot,  and  military  sedition — this  was  because  analysis 
indicated  that  the  conduct  concerned  was  more  properly  cate- 
gorized as  "action"  rather  than  "expression"  and  hence  not 
entitled  to  First  Amendment  protection.  The  security  system 
involving  classified  defense  information  was  found  to  be  con- 
stitutional because  of  its  inherent  connection  with  the  busi- 
ness of  the  military;  this  was  partly  true  of  the  political 
activities  problem  as  well.  However,  the  major  reason  why 
many  of  these  restrictions  are  valid  was  the  ends  of  good 
order  and  discipline  in  the  military.  Thus  it  might  be  well 
to  repeat  the  Army's  definition  of  discipline: 

a.  Military  discipline  is  a state  of  individual 
and  group  training  that  creates  a mental  attitude  re- 
sulting in  correct  conduct  and  automatic  obedience  to 
military  law  under  all  conditions.  It  is  founded  upon 
respect  for  and  loyalty  to  properly  constituted  au- 
thority. 

b.  While  military  discipline  is  enhanced  by  mili- 
tary training,  every  feature  of  military  life  has  its 
effect  on  military  discipline.  It  generally  is  indi- 
cated in  an  individual  or  unit  by  smartness  of  appear- 
ance and  action;  by  cleanliness  and  neatness  of  dress, 
equipment,  and  quarters;  by  respect  for  seniors;  and 

by  the  prompt  and  cheerful  execution  by  subordinates 
of  both  the  letter  and  the  spirit  of  the  legal  orders 

of  their  lawful  superiors. 723 

The  most  telling  phrase  in  the  quoted  definition  is  the  state- 
ment that  "every  feature  of  military  life  has  its  effect  on 
military  discipline."  This  being  the  case,  is  it  any  wonder 


^^^AR  600-20,  28  Apr.  1971,  para.  5-1. 


that  military  discipline  would  loom  so  large  as  a reason  to 
restrict  a serviceman's  complete  freedom  of  expression? 


Thus  the  First  Amendment  applies,  but 


PART  V 


ADMINISTRATIVE  CONTROLS 

Throughout  the  entire  discussion  of  both  a service- 
man's freedom  of  religion  and  his  freedom  of  speech,  the 
major  operative  controls  actually  restricting  those  free- 
doms have  fallen  into  a very  few  clearly-discernible  cate- 
gories. First,  there  have  been  statutes,  such  as  the  Smith 
Act  and  the  Hatch  Act,  and  notably  certain  provisions  of  the 
Uniform  Code  of  Military  Justice,  such  as  Article  88 's  pro- 
hibitions of  contemptuous  language  by  officers  towards  cer- 
tain civilian  officials  and  bodies.  Second,  there  have  been 
regulations,  both  at  the  Department  of  Defense  level  and  at 
Secretarial  level.  These  regulations  have  governed,  among 
other  things,  the  military  chaplaincy  program,  dress  and  ap- 
pearance, the  rights  of  assembly  and  petition,  and  a service- 
man's political  activities.  These  become  "controls"  because 
violations  of  the  statutes  in  question  are  punishable,  some- 
times through  both  the  civilian  courts  and  the  court-martial 
system,  and  in  other  cases  only  the  court-martial  system. 
Further,  violations  of  the  regulations  in  question  may  also 
be  punished  under  the  Uniform  Code  of  Military  Justice,  and 
therefore  criminal  sanctions  must  again  be  imposed  through 
court-martial.  Finally,  some  of  these  regulations  may  even 
be  imposed  on  civilians,  through  the  operation  of  18  U.S.C. 
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§ 1382  (1970).  It  was  also  noted  that  in  some  cases,  spe- 
cific orders  restricting  free  speech  were  Involved,  the  orders 
not  being  based  on  either  statute  or  regulation.  Of  coxirse  if 
the  order-giver  is  a superior  military  officer,  the  violation 
of  the  order  becomes  an  offense  triable  by  court-martial. 

But  there  are  other  administrative  controls  which  can 
affect  a serviceman's  and  sometimes  a civilian's  First  Amend- 
ment rights,  some  of  which  have  been  touched  on  briefly  be- 
fore, but  all  of  which  deserve  more  detailed  comment. 

A.  Controls  over  Military  Personnel 

Among  the  administrative  controls  over  military  per- 
sonnel are  bad  efficiency  ratings,  discharge,  transfers  to 
a less  desirable  job  or  the  refusal  to  assign  the  individual 
to  a more  desirable  job,  and  the  simple  physical  transfer  of 
the  individual  from  one  geographical  place  to  another. 

If  any  of  these  actions  is  taken  as  the  result  of  the  exer- 
cise of  a serviceman's  First  Amendment  rights,  it  is  clear 
that  the  action  can  have  tremendous  impact — at  least  as  sig- 
nificant as,  and  in  some  cases  greater  than,  a criminal  prose- 
cution. Particularly  is  this  critical  when  the  act  by  the 
serviceman  is  First  Amendment-protected.  If  he  were  prose- 
cuted, he  could  always  raise  the  defense  that  his  conduct  was 

^^^Vaghts,  Free  Speech  in  the  Armed  Forces.  57  Col.  L. 
Rev.  187  (1957) . 
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constitutionally  protected;  but  does  he  have  a similar  de- 
fense to  the  administrative  actions  which  could  be  taken 
against  him?  And  if  so,  how  would  he  raise  it? 

The  basic  case  on  which  every  subsequent  decision  ap- 

725 

pears  to  turn  is  orloff  v.  Willoughby,  decided  by  the  Su- 
preme Court  in  1953.  Dr.  Orloff  had  been  drafted  under  the 
so-called  "doctor's  draft,"  which  he  alleged  carried  with 
it  a requirement  that  he  be  commissioned  as  an  officer.  The 
doctor  was  not  commissioned,  and  he  sued  either  for  release 
from  the  Army  or  for  a commission,  A majority  of  the  Supreme 
Court  refused  to  interfere  with  the  Army's  administrative 
handling  of  the  Orloff  situation,  calling  the  issuance  or  non- 
issuance  of  a commission  a "legitimate  Army  matter with 
which  it  would  not  interfere.  Earlier,  the  long  line  of  cases 
subsequent  to  Orloff  espousing  this  "hands-off"  attitude 

i 

towards  the  internal  administration  of  the  military  was  dis- 
727 

cussed;  the  cases  there  listed  show  that  the  theory  is  by 

no  means  dead.  | 

! 

Two  cases  will  illustrate  the  problem.  ^ 

Arnhelter  v.  Ignatius''^”  was ' a suit  by  a Navy  Lieu- 
tenant Commander  to  seek  to  reverse  an  administrative  de- 


"^2^345  U.S.  83  (1953). 

726j;^.  at  94. 

7?7 

See  supra,  n.  160. 
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els Ion  that  he  should  permanently  be  relieved  from  command 
of  a ship  and  given  only  port  and  shore  duties.  While  this 
may  not  seem  necessarily  drastic,  it  must  be  understood  that 
in  the  Navy  the  ultimate  duty  assignment  is  the  command  of  a 
ship;  if  that  duty  is  performed  satisfactorily  or  excellently, 
the  officer's  future  career  picture  is  rosy;  but  if  it  is  per- 
formed unsatisfactorily,  and  particularly  if  one  is  relieved 
of  the  command  of  a ship  prior  to  the  normal  date  on  which 
the  command  would  terminate — as  was  Lieutenant  Commander 
Arnheiter — the  death  knell  to  one's  further  advancement  in 
the  Navy  has  tolled.  The  coxort,  citing  Orloff . refused  to 
intervene . 

It  can  easily  be  seen  that  had  Lieutenant  Conuxiander 
Arnheiter  been  relieved  of  his  command  because  he  said  some- 
thing, not  punishable  by  law,  and  not  so  job-connected  that 
he  would  be  deprived  of  First  Amendment  protection,  his  right 
to  speak  would  be  greatly  lessened.  As  a matter  of  fact,  the 
opinion  of  the  court  does  not  anywhere  lay  out  the  reasons 
why  the  Navy  relieved  Arnheiter;  however,  unofficial  sources 
indicate  that  he  was  Indeed  a poor  commander  and  that  his  re- 
lief was  perhaps  proper;  it  is  even  implied  that  one  of  the 
major  reasons  for  his  relief  was  a Chaplain's  report  that 
Arnheiter  had  issued  an  order  making  the  attendance  at  re- 
ligious services  on  Sunday  mandatory  for  all  personnel  on 
board  the  ship,^^^  The  facts  of  the  Arnheiter  affair  are 

^^^See  Sheehan,  The  Arnheiter  Affair  (1972) . 


views,  and  another  faction  which  opposed  them.  Finally,  dur- 
ing a parade  in  Brooklyn,  four  wives  of  various  Band  members 
and  Cortright's  fiancee  came  out  onto  the  street  and  marched 
along  with  the  Band,  carrying  anti-war  protest  placards.  It 
was  alleged  by  the  Government — and  again  not  seriously  contro- 
verted— that  this  incident  was  planned  by  Cortright. 

The  Army  reacted  to  Cortright's  activities  first  by 
seeking  to  cure  the  problem  by  command  "talks,"  given  by  the 
Band  commander  (an  officer) . When  those  apparently  accom- 
plished nothing,  there  were  various  changes  in  the  duty  re- 
quirements and  privileges  of  the  Band  members.  Where  previous- 


73O447  p 2d  245  (2d  Cir.),  reversing  325  F.  Supp.  797 
(E.D.N.y.  1971). 


ly  they  vere  not  required  to  be  present  for  duty  on  a full 
eight-hour  basis,  they  were  so  required  to  be  present;  where 
they  did  not  have  to  stand  the  traditional  six-in-the-morning 
reveille  formation,  they  were  required  to  do  so;  where  they 
were  exempt  from  the  performance  of  "full"  police  (clean-up) 
details,  the  exemption  was  withdrawn;  and  where  they  had  been 
allowed  to  give  private  music  lessons  during  duty  hours,  that 
privilege  was  terminated.  Finally,  when  none  of  these  achieved 
what  the  Army  considered  satisfactory  results,  but  instead  had 
reduced  Band  morale  to  a real  low  point,  Cortright  and  others 
of  the  anti-war  protester  faction  were  transferred  out  of  the 
Band,  Cortright  himself  being  sent  to  Fort  Bliss,  Texas,  There 
is  also  an  intimation  in  the  opinions  that  Cortright  received 
an  inferior-level  court-martial  for  some  of  his  activities, 

Cortright  sued  to  secure  revocation  of  the  orders  trans- 
ferring him  to  Fort  Bliss,  The  district  court  found  that  his 
transfer  had  been  ordered  specifically  for  the 

purpose  of  halting  the  pviblic  expressions  of  dis- 
agreement with  the  Vietnam  War  by  Band  members,  , , , 

The  Army  does  not  deny  that  Cortright 's  transfer 
was  effected  in  order  to  halt  his  leadership  of 
the  anti-war  activities  of  the  Band, 731 

Further,  the  court  held  that  under  these  circumstances  the 

transfer  was  an  unconstitutional  "punishment"  of  Cortright 's 

constitutionally-protected  right  of  free  speech. 

73I325  F.  Supp,  at  824. 
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The  Army  never  denied  that  Cortright's  transfer  was 
Indeed  to  "halt  his  leadership  of  the  anti-war  activities  of 
the  Band,"  Indeed,  the  court  of  appeals  also  found  that  the 
administrative  changes  which  the  Army  had  effected  were  all 
geared  to  that  end.  However,  the  military  reasons  for  the 
action  were  that  the  other  administrative  sanctions  imposed 
had  failed  to  effect  any  change  and  instead  had  caused  such 
a drop  in  the  morale  of  the  Band  as  a whole  that  the  only 
final  solution  was  to  "break  up"  the  existing  composition 
of  the  Band  and  direct  Cortright's  and  others'  transfers  in 
order  to  promote  military  efficiency  within  the  Band.  The 
court  of  appeals  found  no  punishment  in  this  military  action, 
however . It  held 

We  do  not  say  that  a case  could  never  arise  where 
a transfer  order  could  be  invalidated  by  a civil- 
ian court  on  [a  constitutional]  basis.  But  any 
such  judicial  intrusion  into  the  area  broadly  de- 
fined by  the  Constitution  to  the  President  as  com- 
mander-in-chief and  his  authorized  subordinates 
must  await  a stronger  case  than  this  one, ^32 

The  court  of  appeals  cited  Orloff . and  noted  that  the  decision 

in  the  district  court  was  the  only  case  after  Orloff  which  had 

ever  purported  to  direct  a change  in  military  duty  orders. 

Given  this  posture  of  the  law,  one  can  agree  with  the 
court  of  appeals  in  Cortright  that  it  is  possible  that  a case 
could  arise  where  orders,  decisions,  and  directives  affecting 

732 


447  F.2d  at  246 


the  internal  administration  and  operation  of  the  military 
could  be  invalidated  by  a civilian  court  on  a constitution- 
al basis.  Based  on  the  analysis  previously  made  in  this  dis- 
cussion concerning  the  constitutionality  of  the  military's 
restrictions  on  circulating  petitions  and  participating  in 
demonstrations,  it  is  not  at  all  clear  that  Cortright's 
activities  were  constitutionally  protected,  as  the  district 
court  found  that  they  were.  Unfortunately,  the  court  of  ap- 
peals did  not  base  its  decision  on  an  analysis  of  whether 
Cortright's  actions  were  or  were  not  constitutionally  pro- 
tected; rather,  it  went  on  the  "hands-off"  theory  of  Orloff 
and  thereby  never  reached  the  constitutional  issues.  Thus 
the  Cortrlqht  decision  is  not  necessarily  wrong;  it  simply 
would  have  been  a much  more  satisfying  decision  had  it  ana- 
lyzed the  constitutional  aspects. 

Hence  the  critical  issue  is  whether,  in  a case  where 
there  is  no  doubt  that  the  actions  of  a serviceman  are  con- 
stitutionally protected,  would  the  courts  again  simply  cite 
Orloff  and  so  never  reach  the  constitutional  issue?  The 
point  is  that  decisions  based  solely  on  Orloff  create  the 
very  real  possibility  and  indeed  the  danger  of  judicial  ap- 
proval of  military  administrative  actions  in  a case  where  a 
constitutional  right  has  been  violated.  Hopefully  the 


Cortriqht  decision  was  written  as  it  was  simply  because  the 
court  of  appeals  did  Indeed  find  that  Cortright's  constitu- 


tlonal  rights  had  not  been  violated — and  thus  the  citation 
to  Orloff  was  sufficient  in  its  view.  At  least  the  opinion 
indicates,  in  the  portion  quoted  above,  that  the  court 
recognized  that  there  was  a constitutional  issue  Involved, 
and  that  in  an  appropriate  case  that  issue  might  be  the 
basis  for  decision.  Hopefully,  other  courts  will  also  recog- 
nize the  constitutional  claim  in  appropriate  cases — and  ad- 
judicate it,  as  well, 

B,  Controls  over  Civilians 

Servicemen  are  not  the  only  ones  who  fall  under  the 
scope  of  the  military's  administrative  powers  in  relation  to 
the  exercise  of  First  Amendment  rights;  civilians  do  as  well, 
as  the  previous  discussion  has  indicated.  But  to  put  the 
problem  in  sharper  focus,  a few  cases  should  be  mentioned. 

It  should  be  stressed  that  they  are  not  necessarily  instances 
where  a constitutional  right  was  wrongly  "punished"  by  the 
military;  rather,  the  cases  will  show  that  the  military's  ad- 
ministrative powers  could,  in  a given  context,  be  used  to 
"punish"  or  at  least  prohibit  the  exercise  of  First  Amendment 
rights  by  civilians. 

The  first  is  a case  previously  discussed,  Goldwasser  v. 
Brown. There,  it  will  be  remembered,  Goldwasser  was  dis- 
missed from  a teaching  position  with  the  United  States  Air 

^^^See  supra,  n,  605. 
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Force  because  he  made  derogatory  remarks  in  class  concerning 
United  States  policy  in  Vietnam  and  concerning  Jev?s,  to  a 
group  of  foreign  students  to  whom  he  Weis  to  teach  English, 
After  being  directed  to  desist  and  not  doing  so,  he  was  dis- 
missed "for  cause."  While  the  court  in  Goldwasser  found  no 
constitutional  "abridgement"  and  upheld  h/t.s  dismissal,  the 
case  does  show  that  even  civilians  can  be  dismissed  from  Gov- 
ernment employment  with  the  military  for  matters  involving 
the  First  Amendment, 

The  second  broad  area  of  cases  is  that  involving  the 
exclusion  of  civilians  from  designated  military  reservations. 
There  are  a number  of  cases  in  this  area,  the  leading  one 
being  Cafeteria  & Restaurant  Workers  Union,  Local  473,  AFL- 
CIO  V.  McElrov,^^'^  In  that  case  a security  clearance  was 
taken  away  from  a civilian  employee  of  a restaurant  concession 
located  within  the  confines  of  the  Naval  Gun  Factory  in  Wash- 
ington, D.C.  Without  the  security  clearance,  the  employee 
was  automatically  bcirred  from  entering  the  installation,  and 
she  therefore  automatically  lost  her  job.  The  Union  sued  on 
her  behalf,  even  though  there  was  a clause  in  the  contract 
between  the  Union  and  the  Government  that  if  the  security 
clearance  of  a union  member  were  withdrawn,  the  employee 
would  be  barred  from  entry  onto  the  installation.  The  union's 

^^'^367  U.S.  886  (1961)  . 
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theory  was  that  the  procedure  whereby  the  security  clearance 

had  been  withdrawn  was  invalid,  since  no  heeiring  had  been  held. 

The  Court  found  that  the  Government  had  followed  its  stated 

procedures,  and  the  mere  fact  that  those  procedures  did  not 

give  the  worker  a hearing  was  irrelevant: 

It  cannot  be  doubted  that  both  the  legislative  and 
executive  branches  are  wholly  legitimate  potential 
sources  of  . . . explicit  authority  [to  revoke  a 
security  clearance].  The  control  of  access  to  a 
military  base  is  clearly  within  the  constitutional 
powers  granted  to  both  Congress  and  the  President, 

For  this  last  proposition,  the  Court  cited  Article  i,  § 8 and 
Article  II,  § 2 of  the  Constitution.  The  Cafeteria  & Restau- 
rant Workers  union  case  has  come  to  stand  for  the  proposition 
that  military  installation  commanders  have  very  wide  discre- 
tion in  determining  who  they  will  allow  on  their  installations 
and  that,  in  the  absence  of  an  abuse  of  that  discretion,  the 
courts  will  not  interfere. 

^ 736 

For  example  there  is  Weissman  v.  United  States. 

Weissman  participated  in  a demonstration  during  the  proceed- 
ings of  a court-martial  at  Fort  Sill,  Oklahoma,  which  demon- 
stration was  so  noisy  that  it  disrupted  the  trial  and  caused 
it  to  be  delayed.  Because  of  his  participation,  he  was  barred 
from  future  entry  onto  the  reservation.  Later,  he  was  appre- 


at  890. 

"^^^387  F.2d  270  (10th  Cir.  1967). 
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hended  riding  in  a car  on  the  reservation  and  prosecuted  under 
18  U.S.C.  § 1382  for  violating  the  exclusion  order.  Here  the 
court  of  appeals  refused  even  to  review  the  basis  for  the  is- 
suance of  the  bar,  holding  that  it  was  solely  within  the  com- 
mander’s discretion — although  the  court  did  note  that  it  had 
sufficient  facts  before  it  to  find  the  exclusion  reasonable 
on  the  basis  of  maintenance  of  good  order  and  discipline  on 
the  installation.  Similar — and  even  more  summary  decisions — 
were  rendered  in  two  cases  where  juveniles  were  excluded  from 

707 

the  post  under  18  U.S.C.  § 1382.  In  another  case  where  the 

individual  had  made  a distribution  of  literature  on  the  in- 
stallation without  securing  prior  permission,  his  exclusion 
as  a result  thereof  was  upheld.  These  last  three  cases, 

all  decided  by  the  Fifth  Circuit,  cite  the  Cafeteria  & Restau- 
rant Workers  Union  case. 

Bridges  v.  Davis was  a similar  case,  but  the  court 
did  go  somewhat  further  than  merely  to  cite  Cafeteria  & Restau- 
rant Workers  Union.  In  Bridges  the  plaintiffs  were  several 
clergymen  who  apparently  headed  an  anti-war  protest  movement 
on  Hawaii.  They  had  made  their  chvirches  availcible  as  "sanc- 

^Government  of  the  Canal  Zone  v.  Brooks,  427  F.2d 
346  (5th  Cir.  1970) ; United  States  v,  Jelinski,  411  F.2d 
476  (5th  Cir.  1969)  . 

^^®United  States  v.  Flower,  452  F.2d  80  (5th  Cir.  1970). 

^3^443  F.2d  970  (9th  Cir,  1971)  (per  curiam),  affirming 
311  F.  Supp.  935  (D.  Haw.  1969) . 
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tuary"  for  various  servicemen  who  were  protesting  the  Vietnam 
war.  The  servicemen  had  been  returned  to  military  control 
and  were  incarcerated  at  various  military  posts  on  Hawaii, 

The  ministers  sought  access  to  the  installations  to  "counsel" 
the  prisoners,  which  was  initially  granted.  However,  later 
they  were  barred  from  entering  the  installations.  The  ex- 
clusion was  predicated  upon  the  determination  that  the  clergy- 
men's "conduct,  both  on  and  off  the  base,  was  detrimental  to 


the  good  order  and  discipline  of  the  service." 


When  the 


clergymen  sued  to  have  the  bar  lifted  by  court  order,  the 
courts  refused.  The  Ninth  Circuit  Court  of  Appeals,  citing 
the  Cafeteria  & Restaurant  Workers  union  case,  held  the  ex- 


clusion valid — although  the  court  did  look  to  whether  the  ex- 
clusion order  was  patently  arbitrary  or  discriminatory,  and 
finding  it  not,  denied  the  clergymen's  pleas. 

In  contrast  to  the  foregoing  cases,  there  is  the  case 
of  Kllskila  V.  Nichols.  discussed  previously  in  this  paper. 
The  facts  in  that  case,  it  will  be  recalled,  were  that  the 
lady  in  question  was  a known  anti-war  protester  employed  on 
the  installation,  but  she  had  never  conducted  any  anti-war 
activities  on  the  installation  itself.  However,  she  did  have 
..mr.  <nti— var  literature  in  the  trunk  of  her  car,  and  it  was 


111  F.  Supp.  at  972. 
‘ • upr a . n.  611. 
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for  possessing  that  literature  that  she  was  barred.  The 
court  looked  at  the  Department  of  Defense  directives  dis- 
cussed earlier  in  this  paper  as  they  relate  to  the  distribu- 
tion of  literatxare  on  military  installations,  and  finding  no 
violation  for  the  mere  possession  of  anti-war  literature,  the 
court  directed  the  exclusion  order  to  be  lifted. 

What  is  interesting  cibout  the  Kiiskila  case,  however, 
is  dicta  indicating  its  view  that  the  Cafeteria  & Restaurant 
Workers  case  would  not  be  dispositive  of  the  Kiiskila  case, 
had  other  grounds  not  been  available  for  deciding  the  case 
favorably  for  the  petitioner.  All  the  cases  cited  above  are 
clear  that  Cafeteria  £e  Restaurant  workers  union  permits  the 
military  commander  to  exclude  from  his  installation  without 
a hearing,  so  long  as  his  action  is  neither  arbitrary  nor 
discriminatory.  In  two  footnotes  in  the  Kiiskila  opinion, 

however,  the  coinrt  opined  that  to  exclude  Kiiskila  without 

742 

a hearing  would  equal  a denial  of  due  process.  The  Cafe- 

teria & Restaurant  Workers  Union  case  was  distinguished  be- 
cause the  union  contract  in  that  case  specifically  provided 
for  exclusion  in  security  cases,  and  because  the  employee  who 

was  excluded  was  offered  employment  elsewhere — and  neither  of 

743 

these  factors  was  present  in  the  Kiiskila  case.  It  is,  of 

742433  F.2d  at  747,  n.  1 and  2. 
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covirse,  true  that  in  both  Kllsklla  and  Cafeteria  & Restaurant 
Workers  Union  the  individual  excluded  was  a civilian  employed 
on  the  installation;  thus  the  bar  had  much  more  serious  con- 
sequences for  these  ladies,  since  it  amounted  to  firing  them 
from  their  employment,  than  did  tl  e exclusion  orders  in  the 
Weissman  and  Flower  cases,  for  exan^le,  where  neither  man  was 
employed  on  the  installation.  However . the  same  standards 
were  applied  in  both  of  the  juvenile  cases  cited  above — and 
one  of  them  concerned  the  dependent  son  of  a civilian  em- 
ployed on  the  installation,  and  the  other  involved  a mili- 
tary dependent  whose  father  was  serving  an  unaccompanied 
overseas  tour  of  duty,  leaving  his  wife  and  son  to  reside 
in  the  civilian  community  adjacent  to  the  military  installa- 
tion from  which  the  boy  was  excluded.  Clearly  in  both  of 
these  juvenile  cases  there  was  a definite  impact  arising 
from  the  exclusion  order;  yet,  as  noted  before.  Flower  and 
both  the  juvenile  cases  were  decided  by  the  same  court,  and 
the  same  legal  standard — namely.  Cafeteria  & Restaurant 
Workers  union — was  applied  to  all  three  without  differen- 
tiation. 

Ihus  it  appears  that  had  the  Kiisklla  decision  turned 
on  the  considerations  stated  in  the  referenced  footnotes, 
that  decision  would  certainly  have  been  a departure  from  the 
traditional  approach  taken  by  roost  courts.  That  traditional 


approach  is  that  military  commanders  may  exclude  civil iaiis 
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from  their  installation  without  a hearing,  so  long  as  the 
basis  for  the  exclusion  order  is  neither  arbitrary  nor  dis- 
criminatory, 

C.  Summary 

The  point  here  is  that  in  relation  to  both  servicemen 
and  civilians  alike,  the  military  has  certain  wide  administra- 
tive authority  which  it  can  employ  in  cases  involving  First 
Amendment  rights.  But  in  both  situations,  it  is  submitted 
that  the  rules  almost  exclusively  relied  upon  by  the  courts 
ought  not  to  be  used  so  unquestioningly.  As  to  military  per- 
sonnel, Orloff  v,  Willoughby  is  cited,  usually  without  more 
analysis.  As  to  civilian  personnel.  Cafeteria  & Restaurant 
Workers  union  is  similarly  cited,  also  without  more  analysis. 
This  is  not  to  say  that  the  legal  principles  established  by 
these  cases  are  totally  wrong;  clearly  they  are  not.  Clear- 
ly the  prohibitions  against  arbitrary  and  discriminatory  de- 
cisions in  exclusion  cases  established  in  the  Cafeteria  & 
Restaurant  Workers  Union  case  are  proper  and  should  continue 
to  be  applied.  Nor  is  it  to  say  that  a hearing  should  be  af- 
forded, as  the  court  in  the  Kiiskila  case  was  apparently  pre- 
pared to  rule,  had  it  not  been  able  to  dispose  of  the  case  on 
other  grounds.  But  it  is  submitted  that  the  courts'  almost 
blind  reliance  on  Orloff  and  Cafeteria  & Restaurant  workers 
union  is  insufficient;  rather,  the  approach  articulated  in 
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Cor bright  v.  Resor  (although  the  court  itself  did  not  follow 
through  after  stating  the  approach! ) is  the  better  approach 
and  should  be  grafted  on  to  the  current  rules.  Cortr ight 
does  not  destroy  any  of  the  old  rules;  it,  too,  stands  for 
the  proposition  that  military  commanders  have  wide  discre- 
tion in  the  exercise  of  their  administrative  powers.  However, 
In  addition  to  testing  the  exercise  of  those  powers  for  arbi- 
trary or  discriminatory  abuse,  Cortr ight  also  says  that  the 
validity  of  the  commander's  decision  ought  to  be  tested  by 
the  individual's  constitutional  rights,  whenever  the  admin- 
istrative decision  encroaches  thereon.  This  test  would  de- 
termine whether  the  individual's  rights  outweigh  the  com- 
mander's discretionary  authority.  Reliance  on  Orlof f and 
Cafeteria  & Restaurant  workers  union  leaves  no  room  for  look- 
ing to  any  constitutional  issues  which  might  be  involved  and 
so  results  in  decisions  which  are  too  narrow.  Engrafting 
Cortright  on  to  the  traditional  standards  would  result  in 
much  more  fair  decisions — and  decisions  which  would  at  least 
consider  any  constitutional  claims  which  might  be  involved. 

Thus  while  military  commanders  do  Indeed  have  wide  dis- 
cretion to  take  a wide  range  of  administrative  actions,  that 
discretion  is  not  plenary.  It  also  ought  to  be  subject  to 
review  in  an  appropriate  case  for  constitutional  infirmity. 

But  it  also  ought  to  be  made  clear  that  the  plaintiff,  be  he 
serviceman  or  civilian,  will  have  a heavy  burden  to  show  that 
the  commander's  administrative  decision  should  be  set  aside. 


CONCLUSIONS 

Beginning  with  the  proposition  that  the  Framers  never 
intended  the  Bill  of  Rights  to  apply  to  servicemen,  part  i 
of  this  paper  showed  the  developmental  change  from  that  view 
to  the  present  constitutional  rule:  The  provisions  of  the 
Bill  of  Rights  apply  to  servicemen,  "except  insofar  as  they 
are  made  inapplicable  either  expressly  or  by  necessary  im- 
plication. " It  is  the  task  of  the  courts  to  determine 

what  is  expressly  inapplicable  and  what  is  inapplicable  by 
necessary  implication.  The  judicial  body  bearing  the  b\irden 
in  accomplishing  that  task  is  the  Court  of  Military  Appeals; 

it,  in  turn,  acknowledges  that  it  is  controlled  by  the  Su- 
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preme  Court.  In  addition,  all  the  Federal  courts  are 

actually  involved,  to  the  extent  that  military  cases  are 
brought  to  them,  either  directly  or  collaterally. 

Thus  the  major  task  of  this  paper  has  been  to  analyze 
what  the  courts  have  had  to  say  concerning  various  provisions 
of  law,  military  regulations,  and  the  actual  practice  of  the 
military  establishment,  as  they  affect  a serviceman's  First 
Amendment  rights. 

First,  it  was  determined  that  there  is  nothing  in  the 
law  or  in  the  content  of  the  First  Amendment  itself  that  would 

^^'^United  States  v.  Tempia,  16  U.S.C.M.A.  629,  634;  37 
C.M.R.  249,  254  (1967). 

U.S.C.M.A.  at  635,  37  C.M.R.  at  255. 
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make  it  inapplicable  to  servicemen.  Second,  a few  general 
propositions  were  advanced  which  assisted  in  culling  out 
certain  questionable  areas;  these  were  the  "expression" 
versus  "action"  test,  and  the  "job-connected"  versus  "non- 
job-connected" test.  But  once  a particular  situation  was 
determined  to  be  job-connected  expression  and  therefore  with- 
in the  purview  of  the  First  Amendment's  guarantees,  these 
initial  determinations  only  served  to  indicate  that  a con- 
stitutional determination  was  required  to  be  made. 

The  pivotal  point  on  which  every  issue  in  the  First 
Amendment  area  turns  is  the  proposition  that  the  freedoms 
stated  in  the  First  Amendment  are  not  absolutes.  This  con- 
cept, advanced  in  the  first  case  where  the  Supreme  Court 
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really  tackled  the  issues  involved  in  the  First  Amendment, 
is  critical.  For,  once  it  is  accepted,  the  issue  will  al- 
ways be  to  determine  where  the  balance  should  be  struck  be- 
tween the  military's  and  the  nation's  interests  on  the  one 
hand,  and  the  individual's  First  Amendment  rights  on  the 
other  hand.  Thus,  to  a large  extent,  the  foregoing  dis- 
cussion has  been  couched  in  terms  of  the  various  military 
or  national  interests  concerned,  in  an  effort  to  determine 
whether  they  or  the  individual's  First  Amendment  freedoms 
would  prevail,  when  put  in  the  balance. 


^^^Schenck  v.  united  States,  supra  n.  436. 
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so  much  in  issue.  However,  it  is  interesting  to  note  that 
the  one  unconstitutional  act  of  the  military  in  this  con- 
text was  where  the  power  of  Government  has  been  brought  to 
bear  directly  on  the  individual  by  making  chapel  attendance 
at  the  service  academies  mandatory.  But  where  the  Govern- 
ment merely  facilitates  a serviceman's  exercise  of  his  re- 
ligion, through  tlie  military  chaplaincy  program,  no  consti- 
tutional infirmity  was  found.  Or  where  a valid  military  pur- 
pose could  be  advanced,  as  in  the  Army’s  and  Air  Force's  "char- 
acter guidance"  program,  again  it  was  determined  that  there 
was  probably  no  constitutional  defect. 

When  the  discussion  turned  to  the  issues  of  a service- 
man's freedom  to  exercise  his  religion,  and  his  freedom  of 
expression,  however,  the  analytical  task  of  balancing  the  in- 
terests was  much  more  in  evidence.  Since  it  is  clear  in  any 
given  case  what  the  serviceman's  interest  would  be  (namely, 
the  free  exercise  of  his  religion,  or  his  freedom  of  ex- 
pression) , the  first  major  task  was  to  determine  what  was 
the  military  or  national  interest  involved  in  the  particular 
situation  at  hand.  Only  after  that  interest  had  been  isolated 
could  it  be  balanced  against  the  serviceman's  First  Amendment 
freedoms . 

In  most  cases,  the  issue  was  simply  "to  balance"  the 
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competing  Interests.  For  example,  when  discussing  the  issue 
of  the  militeury's  need  for  a readily-available  force  of  able- 
bodied  men  in  contrast  to  the  serviceman's  freedom  to  ex- 
ercise his  religious  beliefs,  the  issues  were  simply  which 
one  prevailed:  Did  the  serviceman's  right  {for  example)  to 
leave  his  military  duties  without  permission  in  order  to  at- 
tend a religious  retreat  outweigh  the  military  interest  for 
his  presence?;  or  did  the  serviceman's  religious  scruples 
against  medical  treatment  or  innoculations  outweigh  the  mili- 
tary interest  in  maintaining  his  and  the  unit's  health? 

However,  when  the  issues  involved  the  military's  need 
for  efficient  operations,  the  maintenance  of  good  order,  loyal- 
ty, and  morale,  and  especially  its  need  for  discipline,  the 
balancing  of  interests  was  found  to  be  best  effected  by  apply- 
ing the  clear  and  present  danger  test:  Did  the  serviceman's 
exercise  of  his  First  Amendment  freedoms  in  the  particular 
situation  pose  a clear  and  present  danger  to  efficient  mili- 
tary operations,  or  the  maintenance  of  good  order,  loyalty, 
morale,  and/or  discipline?  Especially  when  military  disci- 
pline was  in  the  balance,  it  frequently  outweighed  the  service- 
man's First  Amendment  rights. 

On  the  other  hand,  in  not  every  case  did  the  military's 
professed  interests  prevail;  Article  88  of  the  Uniform  Code  of 
Military  Justice  is  the  notable  example.  As  currently  written, 
it  simply  cannot  be  justified  as  a constitutional  exercise  of 
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Congress'  power.  In  addition,  it  was  noted  that  the  courts 
(especially  the  civilian  coxirts)  will  not  always  accept  an 
unsupported  assertion  by  the  military  that  a serviceman's 
conduct  would  present  a clear  and  present  danger  to  some 
military  value.  Instead,  the  military  will  have  the  burden 
to  show  that  the  serviceman's  First  Amendment  freedoms  should 
give  way  to  the  military  interest  concerned. 

If  nothing  else,  all  the  foregoing  makes  one  point 
clear  beyond  question:  A serviceman's  First  Amendment  rights 
are  significantly  less  than  a civilian's.  But  that  does  not 
mean  that  a serviceman  has  no  First  Amendment  rights;  it  does 
not  mean  that  the  First  Amendment  does  not  apply  to  him.  On 
the  contrary,  there  is  no  question  but  that  the  First  An\end- 
ment  does  apply  to  servicemen.  But  because  the  First  Amend- 
ment is  not  an  absolute,  the  military  situation  simply  brings 
into  play  different  factual  considerations  which  must  be  bal- 
anced against  the  individual's  First  Amendment  rights.  And 
when  that  balance  is  struck,  the  military  and  national  in- 
terests frequently  outweigh  the  individual's  interests.  The 
results  are  not  different  because  the  rule  of  law  is  dif- 
ferent; the  results  are  different  because  the  factual  con- 
siderations are  different. 

Thus,  it  is  perhaps  most  clear  to  say  that  although 
the  First  Amendment  does  apply  to  servicemen,  it  applies 
"differently. " 


